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ALEXANDER GRAHAM v. JOHN LOCKHART. 


1. A deed of trust operative as a security for the payment of money, is not 
fraudulent per se, on account of the reservation of uses to the grantor. 

2. Quere? Whether a deed conveying property for the benefit of sureties, 
and fixing the law day of the deed to a time subsequent to the maturity of 
the debts, for which the sureties are bound, is operative as a conveyance, 
without the assent of the sureties. 

3. So far as the particular creditor is concerned, the debtor, with his assent 
may stipulate that the effects conveyed may be continued, in trade. or 
planting, for a definite or indefinite period, but such a stipulation cannot 

" prevent any other creditor from his right to sell the resulting trust of the 
debtor, in satisfaction of his execution. 

4, Quere? Whether a debtor, by the mortgage of his perishable personal es- 
tate, for the security of one creditor, can prevent others from reducing that 
estate to money, and thus to determine the risk there always is, of its des- 
truction or deterioration in value. 

5. The powers of a, Court of Equity are sufficient to prevent injury to the 
mortgage creditor, as well as injustice to the one who has no security. 

6. Assuming that a deed of trust conveying property as a security, for the 
benefit of sureties, and reserving the use of perishable effects, which may 
be consumed in the use, has been made operative by the assent of the ben- 
eficiaries, yet no other creditor is bound by the contract between those par- 
ties. His right is to have all the debtor’s estate reduced, at once, to its mo- 
ney value, and if the secured creditors choose to become the purchasers, 
and thus continue their relation with the debtor, a Court of Equity is com- 
petent to let them in to the extent of their debts. 

7. In claims interposed under the statute, to property which is levied on as 
belonging to the defendant in execution, the bond required to be given may 
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be executed by those claiming the beneficial imterest in the property, as 
wellas by him who is invested with the title. 

8. To let in a deed as evidence, it is not essential that the subscribing wit- 
ness should remember its execution. His statement that his superscrip- 
tion as a witness was genuine, and that it would not have been placed 
there unless he had been called to witness it, is sufficient. 

9. Where the intention is declared to attack a deed of trust for fraud, it is 

,; competent for the trustee to show that his action, with reference to the trust 
property, has been in accordance with the deed, for the purpose of rebut- 
ting any presumption which might arise from the acts of the grantor. 

10. Where debts are described in a deed of trust, as the consideration upon 
which it is founded, a misdescription, either as to the names of sureties, 
dates, or sums, will not affect the validity of the deed, and evidence may 
be given of debts created by notes, &c, variant in some respect from those 
described in the deed. 

11. Where notes and other written securities are described as the conside- 
ration of a deed of trust, parol evidence may be given of them, without pro- 
ducing them to the jury, when they are not within the control of the party 
offering the evidence. 

12. The admissions of a trustee having no beneficial interest in the property 
conveyed to him, cannot be given in evidence to defeat a deed of trust exe- 
cuted solely for the benefit of others. 

13. Where one of the trusts of a deed was to pay certain outstanding judg- 
ments, and afterwards these were superseded by writs of error bonds, it is 
eorapetent for the trustee to show their payment by him, after their affirm- 

ance. 








Writ of Error to the Circuit Court of Perry. 


Cuar interposed by Lockhart,.to certain property levied by 
virtue of a writ of fi. fa. at the suit of Graham against A. B. W. 
Hopkins. The fi. fa. was issued the 6th of February, 1843. 
The claim bond was not executed by Lockhart, though his name 
is inserted in its caption as one of the obligors. At the trial 
the plaintiff moved the Court to dismiss the claim for this rea- 
son; but the Court refused to do so, deciding, that as the claim- 
ant was a mere trustee his name as an obligor was unnecessary, 
if the bond, in other respects, was sufficient, and executed by 
those beneficially interested in the trust. 

“Inthe further progress of the trial, the claimant offered in ev- 
idence a deed executed by Hopkins and Lockhart, dated the 
Ist November, 1841. It recites that the indentiture is made by 
and between Hopkins of the first part, Lockhart of the second, 
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and Samuel G. McLaughlin, Henry C. Lea; and “other persons,” 
of the third part, and purports to be in'consideration of the sum 
of five dollars, paid by Lockhart, and the “debts as security,” 
thereinafter mentioned. It then conveys: to Lockhart thirty- 
five slaves by name, 1080°acres of land, of which the several 
parcels are described. “ And also. all his stock of horses, mules, 
cattle, hogs and stock of any kind; his corn, cotton, at that time 
gathered or ungathered; his farming utensils, all his household 
and kitchen furniture, carriage, sulky, and three waggons, and 
harness of each; all his notes, actions, accounts, suits, judgments 
or claims, in or out of Court, after paying the expenses on the 
same; all books, papers, rights of action, so far as the same can 
be convuyed; all right or interest which he had, either at law 
or equity, to the same, whether interested as an individual or as 
one of the firm of Hopkins, McLaughlin & Co., or Hopkins & 
Tarrant ; all interest which he had in a mortgage assigned to 
him on the tavern establishment in the town of Greensborough, 
called the Warrior House, formerly or now, with all its lots, 
appurtenances, &c.; all his real and personal property, after 
paying off the judgments heretofore rendered againsthim.” It 
then proceeds to declare a trust in these terms: “All of which 
is in trust, nevertheless, for the satisfaction of my securities and 
other creditors, and on the following express conditions, to wit : 
that in the event that any one or more of the debts herein enu- 
merated, or any part of any or all, should not be paid off, set- 
tled, or in some way, by me, or by my agent, er representatives, 
satisfied by the Ist day of January, 1843, then and in that event, 
the said Lockhart, or his legal representative, shall, after hav- 
ing given thirty days previous public notice, on the Court House 
door of Perry county, and in one or more newspapers, if any be 
published at the time in said county, put up and expose to sale, 
at public outcry, to the highest. bidder, for cash, the whole, or 
any portion,.of the previously described property, and pay off 
the whole or any portion of the said debts, which remain at the 
time unpaid. .The undersigned, A. B: W. Hopkins to retain 
possession of the said property for the purpose of aiding all the 
time in effecting the object of this deed: and the proceeds to be 
applied as aforesaid, in the same way as the balance of the pro- 
perty—paying the incidental expenses—and the said Lockhart, 
as trustee as aforesaid, or representative, to have the right to 
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possession at all times, whenever he deems it necessary for the 
security of said debts.” 

It then proceeds to enumerate the debts to be secured and 
paid. These are thus described: 

One note for the sum of $8,041 86, payable to George W. 
Johnson & Co., made by Hopkins, H. C. Lea, 8. G. McLaugh- 
lin, A. B. Moore, and others ; due 25th Dec. 1841. 

One note for between $2,500 or $3,000, being an extended, 
or part of anextended debt, with A. W. Fletcher and C. J. Phil- 
ips, payable to the Bank of the State of Alabama. 

One note payable at the Bank of Mobile, but discounted at the 
Branch of the Bank of the State of Alabama at Mobile, made 
by Hopkins with A. W. Fletcher and R. B. Walthall as his securi- 
ties, for near $2,000, due about the Ist February, 1841. 

One note made by Hopkins, with A. W. Fletcher as security, 
for about $450, payable to Jesse Crone. 

One note, due about the Ist of January, 1841; made by Hop- 
kins, for $275, with A. W. Fletcher as security, payable to P. 
W. Sink, guardian, &c. 

One note made fer the benefit of Hopkins, by W. J. Johnson, 
with R. B. Walthall as security, for about $450, due about the 
Ist January, 1842. | 

To pay to Mildred H. Williams, or her heirs, a note payable 
to her for $3,000, due the Ist January, 1843, made by Hop- 
kins. 

One note made by Hopkins, payable to S. G. McLaughlin, 
for $1,000, or upwards, due about the ist January, 1842. 

The balance of a note due Nancy Lea; due 1842, for about 
$1,300. ; 

One note payable to Wiley, Lane & Co. for $1,423 04, dated 
15th April, 1840, due eleven months after date, with current 
rate of exchange when due, made by Tarrant & Hopkins. 

One bill of exchange, made by the same, for $1,007 51, dat- 
ed 8th June, 1840, due sixty days after date, drawn on Wm. 
Stringfellow, Mobile, Ala.; provided these two last debts should 
not be paid off by a deed heretofore made by Hopkins to L. G. 
Tarrant, for that purpose, among other things. 

Four notes amounting in all to $1,000, payable to E. D. King. 
made by the same. 

It then proceeds thus: “ And in order that the property and 
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effects above named, may produce the greatest amount for the 
purpose herein specified, the said Lockhart is hereby authoriz- 
ed to order applied, or apply, the present crop to the payment 
of the executions or judgments now standing against me ; forany 
of which any portion of said property is liable to be levied.on, 
or sold; to control my books, papers, property aforesaid ; to 
sell and do as herein directed; to sell and do any thing, and 
every thing, necessary to carry the object of this deed into 
effect.” 

It is also required of said trustee, that should there be a de- 
ficiency in the payment of the debts of the late firm of Hopkins 
McLaughlin & Co., out of the effects of the said firm, then also 
to pay one-third part, which is my portion of said deficiency, or 
debts. 








The said property may be sold on the premises, or at the 
Court House door of Perry county, as may be deemed best by 
the said Hopkins. And $1,000 of the demands in the hands of 
Lea & Towns, may, under the direction of the said Hopkins, 
be applied by said trustee, to such other debts or demands as 
may be against said Hopkins.” 


The claimant called as a witness, one Godden, whose name 
appears to the deed as a subscribing witness; he stated that his 
signature was genuine, as was also that of M. A, Lea, another 
of the subscribing witnesses, since dead, but that he had no dis- 
tinct recollection of ever having seen the parties sign it, or exe- 
cute it, or of ever having heard them acknowledge that they 
they did so; that he had a faint recollection that some such in- 
strument had been signed by him as a witness, one afternoon, 
some time before, but except from the genuineness of his signa- 
ture to the deed, he could not say that he knew any thing posi- 
tive about it. The plaintiff objected to the reading of the deed; 
whereupon the claimant asked the witness, if he did not know 
it was not his custom to sign such instruments without having 
seen them executed, or having heard them acknowledgd by the 
the parties, and whether he was not confident, that one or the 
other had been done, before he put his signature thereto. The 
plaintiff objected to this question, but the Court allowed the wit- 
ness to answer it. The answer was in the affirmative, and the 
Court allowed the deed to be read, notwithstanding the plain- 
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tiff continued his objection. Afterwards the deed was proved 
by another of the subscribing witnesses. 

The claimant offered evidence of a notice and sale under the 
deed, as well as other proceedings under it, pursuant to its pro- 
visions, but subsequent to the levy of the plaintiff’s fi. fa.; to this 
the plaintiff objected, but the Court allowed the evidence, on 
the ground that the noticé of sale, if in accordance with the 
deed, might go to the jury as evidence to rebut the idea of fraud, 
for which the plaintiff declared it was his intention to assail the 
deed. : 

The claimant offered to give in evidence an original execu- 
tion, in favor of the Bank of the State of Alabama, against A. B, 
W. Hopkins, N, W. Fletcher and Charles J. Philips, from the 
office of the Clerk of the County Court of Tuskaloosa county, 
for $2,489 70, besides costs ; for the purpose of sustaining that 
part of the deed which asserts the existence of a note described 
in the deed, as due that bank. To this the plaintiff objected, 
onthe ground that the execution was not duly certified; and 
also, because it contained no sufficient proof of the identity of 
the debt to be levied, with that described in the deed. It was 
allowed to go to the jury. The claimant offered in evidence, a 
note due Ist June, 1841, to P. L. Sink, made by Hopkins and 
N. W. Fletcher, for $275, without any other proof of its identi- 
ty with a similar note described in the deed, than such as arose 
from the genuineness of the signatures. This note was produc- 
ed. from the files of Perry Circuit Court, in a cause in which 
judgment had been rendered. 

He also offered to prove, by William J. Johnson, the exis- 
tence and contents of a note made for the benefit of Hopkins, by 
W. J. Johnson, with R..B. Walthall as his security, for about 
$450, due about the Ist January, 1842, without produciug the 
note, or accounting for its absence, except that the note was de- 
livered to its payee. The witness was allowed to testify, and 
stated that he himself had executed the note for Hopkins’s 
benefit. . : 

The Claimant offered in evidence, a note made by Hopkins 
to Mildred H. Williams, or hér heirs, for $3,000, due 1st Janu- 
ary, 1843, dated February, 1841, and proved Hopkins’ 
signature. It was.also in evidence that Mildred H. Williams, 
at the date of the note, and time of trial, was a married woman. 
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He:also offered a note made by Hopkins to L. Y. Tarrant,)in- 
dorsed by the latter to S. G@. McLaughlin, for $1,284, due Ist 
January, 1843, for the purpose of sustaining that part of the 
deed which speaks of a note to McLaughlin, for $1,000, or up- 
wards, due about the Ist January, 1842, and proved by Tarrant, 
that when it was executed, it was designed for McLaughlin’s 
benefit. 

The claimant also offered in evidence, the indorsementof a writ 
taken from the files of the Circuit Court of Perry county, con- 
taining the description of a note by Tarrant & Hopkins to Wi- 
ley, Lene & Co., for $1,423 04, dated 15th April, 1840, due 
eleven months after date, with current rate of exchange, with- 
out producing, or accounting for the absence of the note, oth- 
erwise than the testimony of the clerk, that it was not on file, 
and that judgment on it had been rendered. 

Also, three notes made by Hopkins to E. D. King, all dated 
21st August, 1841, one for $200 75, due Ist January, 1842; 
one for the same sum, due Ist January, 1844, and the third for 
$700, with interest from date, one half payable 1st January, 
1842, and the other half payable 1st January, 1843, and proved 
the signature, and that they were obtained by him from King’s 
possession. 

The claimant likewise offered a note made by S.G. McLaugh- 
lin, Hopkins and N. W. Fletcher, for $1,000, due Ist June, 1842, 
To this the plaintiff objected, because there was no proof that 
Hopkins and Fletcher were securities, and because that describ- 
ed in the deed, is said to be due Ist January, 1843. 

All this evidence was objected to by the plaintiff, but admit- 
ted by the Court, and thereupon the plaintiff excepted. The 
plaintiff, in cross-examining one of the claimant’s witnesses, ask- 
ed what the claimant said and admitted about the deed of as- 
signment, in which he was trustee. The claimant. objected to 
this, and the Court ruled that Lockhart, being only a trustee, and 
not having executed any bond for the trial of the claim, was a 
competent witness for the plaintiff, if willing to be sworn, and 
that no evidence of his sayings could be introduced. 

The claimant, in reference to that part of the deed which is 
supposed to require the trustee to pay off all judgments render- 
ed against the grantor, before the making of the deed, intro- 
duced sundry judgments, which had been recovered before its 
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date, but which had been superseded afterwards by writs of 
error to the Supreme Court, where they were afterwards af- 
firmed against the principal and securities in the writ of error 
bonds ; and also offered evidence of the subsequent payment of 
_ these judgments thus affirmed with damages and costs. The 
Court overruled the plaintiff’s objection to this, as evidence. 

The plaintiff moved the Court to charge the jurv— 

_1. That the deed was void on its face. 

2. That it contained stipulations, promises and conditions 
inconsistent with the statute of frauds, and condemned by it,and 
was therefore null and void. 

This was refused, and the jury instructed, that the deed was 

not in itself fraudulent, and contained no provision inconsistent 
with the statute of frauds, and unless fraud in fact was estab- 
lished by the proof, they ought to find for the claimant. 
_ 8. The plaintiff also requested the charge, that the last clause 
in the deed was fraudulent, and being so, the whole deed was 
void. The Court refused the charge as requested, but ruled 
that clause was void for repugnancy with previous provisions 
of the deed, but was not fraudulent sv as to taint the whole trans- 
action, and render it void. 

4. There was proof that the trustee, on the 18th April, 
1842, hired an overseer for the plantation, and delivered to him 
the field hands to manage and control, with instructions to con- 
sult Hopkins as to the cultivation and management of the plan- 
tation. On this the plaintiff requested the charge, that if the 
jury should believe that Hopkins remained in possession of the 
trust property, after the making of the deed, and used the pro- 
visions from the same for himself and family, before and during 
the year 1843, this was a badge of fraud. This the Court re- 
fused, and instructed the jury, that the possession of the proper- 
ty, before and during that year, by Hopkins, subject to the con- 
trol of Lockhart, subsequent to the making of the deed, was not 
inconsistent therewith. 

The plaintiff excepted to all these ‘several charges, refusals 
to charge, and decisions of the Court, and now assign them as 


error. 








A. Granam and H. Davis, for the plaintiff in error, made the 
following points: 
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1. The claim bond should have been executed by Lockhart. 
[Clay’s Dig. 211, §§ 52, 55 ; 213, §§ 62,64; Minor’s Rep. 406.] 
If the trustee improperly refused his aid, recourse could be had 
to a Court of Equity. [28. & P. 356.] 

2. The evidence admitted by the Court was improper, as 
parol evidence cannot be admitted of the contents of writings 
unless their loss is shown, or their absence accounted for. 

8. The evidence proving the admissions of Lockhart should 
have been allowed, for it is certain he was not a competent 
witness. [Green. on Ev. 347, 393-4.] His liability for costs 
was sufficient to disqualify him. [Ib. 401, 447, 455.] 

4, The charges refused and those given, involve the princi- 
pal question, which is, whether the deed, on its face, is fraudu- 
lent and void. It is supposed to be so for many reasons. 

1. Because partnership property is conveyed to pay individ- 
ual debts. [4 Paige, 35.] 

2. The grantor reserves a possessory interest and benefit to 
himself. [4 John. 464; 5 Ala. Rep. 297.] 

8. Because of the stipulation that the property shall not be 
sold until the 1st of January, 1843, fifteen months after the exe- 
cution of the deed. [11 Wend. 203; 4 Ala. Rep. 380.] 

4. The deed does not name all the creditors and_beneficia- 
ries. [11 Wend. 203; 4 Ala. Rep. 380.] 

5. The conveyance is conditional, and every thing belonging 
tothe grantor is conveyed.  [Ib.] 

6. The grantor indirectly, and by a secret trust, stipulates 
for a pecuniary advantage to himself. [2 Kent’s Comm. 535 ; 
11 Wend. 201; 9 Porter, 571; 4 Ala. Rep. 379 ; 5 Paige, 374.] 

7. Of this nature is the power of appointing creditors, [14 
John. 463; 11 Wend. 188; 7 Paige, 563; 4 Ala. Rep. 380; 5 
Cowan, 566.] 

8. The trustee is authorized to sell either all or a part of the 
property, to pay all or a part of the creditors, and the grantor 
retains the power to determine between two places of sale. [9 
Porter, 572.] 

9. The deed is inoperative, inasmuch as it never has been 
executed by the parties of the third part, and their assent can- 
not be presumed, for it is not for their benefit to be delayed un- 
til the period stipulated for. 

3 
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ms if the deed is void in part, as against the statute, it is void 
in toto. [1 8. & P. 156; 14 Join. 466; 5 Cowan, 548; 4 


Paige, 37.] 


_ Horxuys and T. P. Curzon, contra, argued— 

- 1, It is not material by whom the bond is executed; the ob- 
ject was security to the plaintiff in execution, and this is as 
well attained by other names. A bond by one, when there 
_ Were more than one, has been held good. {Minor, 406.] 

2. The claimant in the Court below, was properly attempt- 
ing to show, that the debts mentioned in the deed were bona 
fide, and real. The evidence was offered, and admissible, for 
this purpose, and was not, as supposed by the plaintiff, giving 
evidence of writings, &c., without producing them. It was 
entirely unnecessary to produce the notes, &c.,nor would any 
misdescription of the debts avoid the deed. 

3. The question is not, whether Lockhart could have been 
sworn as a witness, but whether evidence of his admissions 
would be competent to defeat the deed. What he said or ad- 
mitted, is not shown. 

4. As to the question of fraud per se— 

1, Many of the objections made to the deed do not affect this 
question ; for, conceding the utmost weight to them, they would 
be considered only as badges of fraud, and consequently would 
be left to the jury to determine upon. 

2/ The deed must receive a reasonable construction ; thusit 
cannot be supposed that a power is given to the trustee, to pay 
one part of the creditors named, and to omit to pay another. 
Itsmeaning is to pay all, or whatever part shall remain unsatis- 
fied. So the provision for the sale, upon the day named, un- 
less the debt was in some way paid by the grantor, is no reser- 
vation of an interest: itis what would be the law of the case, if 
no such clause was inserted, and therefore does not affect the 
‘ walidity of the deed. 

_3. Conceding that the deed does assign the grantor’s interest 
in partnership property, it is neither fraud per se, nor a badge 
of fraud. It may be a fraud on the partner, for his co-partner 
to assign the effects of the partnership, to pay or secure his in- 
dividual debts, but it does not affect the validity of a general 
deed that it may cover.a partnership interest. 
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4. The judgment creditors existing at the execution of the 
deed, were properly paid, but if otherwise, that was’a question 
for a specific charge, and did not affect the validity of the deed. 

5. Indeed, the only questions which do go to this extent, are 
_the reservation of the property from sale until the first January, 
1843, and the appropriation of the $1,000, under the last clause 
of the deed. Now the first of these points is supposed to be 
covered by the decision of Ravisies v. Alston, 5 Ala. Rep. 
297, 303. 

6. The appropriation of the $1,000 out of the demands in 
the hands of Lea & Townes, to be paid as the grantor might 
direct, is not within the principle which governs the decision of 
Gazzam v. Poyntz,4 Ala. Rep. 378, inasmuch as there can 
be no interference with either of the creditors named as prefer- 
red, nor with the property. It is nothing more than a reserva 
tion of $1,000 out of the deed, to be paid by Hopkins to other 
creditors than those named in the deed. If no appointment is 
made, the whole remains to the named creditors. It is not a 
power which could be used so as to benefit the grantor, for the 
money is gone from him under any circumstances. 








GOLDTHWAITE, J.—1. The principal question here, which, 
somewhat out of its order, we shall consider first, is that arising 
out of the refusal of the Court to instruct the jury, that the deed 
of trust, in evidence, is fraudulent and void, on account of the 
reservations for the grantor’s benefit, contained in it. 

Since the cause was argued; two others, Elmes v. Sutherland 
and Pope v. Irvin, have been determined by us, in both of which 
the same general principles. were involved,and in which we 
held, that deeds of trust; operative only as.securities for the pay- 
ment of money, were not fraudulent per se, on account of reser- 
vations of uses for the benefit of the grantor. ['7 Ala. 262; id.690.] 

2. After a deliberate consideration of this deed, we are satis- 
fied there is nothing on its face to warrant us in pronouncing it 
as intended to delay, hinder or defraud ouliirn and that such 
cannot be the legal effect of it. 

The intention is very apparent, we think, to ippdoniians the 
debtor’s property to the payment of the specified debts, and for 
the indemnity of the persons who stand upon many of them as 
sureties for the grantor. It is questionable whether this deed, 
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either as to creditors or sureties, according to what is said in 
“Elmes -v. Sutherland, has any effect as a conveyance, without 
the assent of the creditors, or sureties, or some of them. If 
such an assent was given, then it operated as an agreement by 
the creditor, to postpone the payment of his debt until the law 
day of the deed, and its effect on the surety was to prevent him 
from resorting to a sale of the trust effects, for the same period. 
The reason why this deed does not at once operate as a con- 
veyance in favor of the sureties, is, that it is not necessarily 
beneficial to them, inasmuch as there is no reason why they 
should assent to be responsible to the creditor out of their own 
estate, if the effects of the debtor is sufficient to pay all his 
debts. . It cannot, at this day, be questioned, that a debtor has 
the right to appropriate the whole, or any part, of his estate to 
the indemnity of his sureties, and it is equally clear, that if the 
same stipulations as are found in this deed, were contained in a 
mortgage, no other debtor would have just cause of exception 
to it. Every mortgage, or deed of trust, intended as a security, 
necessarily contains a resulting trust for the debtor, and the 
stipulation so customary in conveyatices of these kinds, that the 
debtor shall have the control and benefit of the estate, until the 
law day,is no more than he isentitled to, without any stipulation. 

3. Itis a very different matter, however, when it is asserted, 
that a debtor, under pretence of a mortgage, may continue his 
effects in trade, or in planting, for a definite‘or indefinite period. 
So far as the particular creditor is concerned, this is all a fair 
subject of stipulation and contract, but it cannot interfere to pre- 
vent any other creditor from his right to sell the resulting trust 
of the debtor in satisfaction of his execution. 

4. So,too,it isa subject deserving great consideration, wheth- 
era debtor can, by a mortgage of his perishable personal es- 
tate, for the security of one creditor, prevent others from re- 
ducing that article to money, and thus determining the risk there 
must always be of its destruction, or depreciation in value; a 
risk which might fall upon all alike, as the mortgage creditor 
would have the same right as any other creditor, to look to the 
residuum of his debtor’s estate, or to that afterwards acquired 
by him, in satisfaction of the debt, in the event of the deprecia- 
tion or destruction of the mortgaged estate; and thus the unse- 
cured creditors’ fund might be lessened. 
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5. All these difficulties could be avoided by an immediate 
sale, and the powers of a Court of Equity are amply sufficient 
to prevent injury to the mortgage creditor, as well as to prevent 
injustice to the one who has no security. 

6. Assuming that all the creditors and sureties indicated ‘by 
the deed of trust, have assented to the proposed delay, in the 
payment of the debis named, it by no means follows that an- 
other creditor must wait the termination of this contract be- 
tween these parties, if by a present sale of the property, any 
thing would remain for his satisfaction; nor is he bound by the 
stipulations between others, that perishable property may be 
consumed in the use of it. His right, is, to have all the debtor’s 
estate reduced at once, to its money value, and if the secured 
creditors choose to become purchasers, and thus continue the 
relations between them and their debtor, a Court of Equity is 
competent to let them in to the extent of their debts, but all 
beyond, in common justice, ought to be fairly appropriated to 
such other creditors as pursue the common debtor with legal 
vigilance. 

Under the views here expressed, it is obvious there can be 
no well grounded fear, that debtors will make these sorts of 
conveyances the means of delaying or defrauding other credi- 
tors, and the great evil is avoided of vitiating securities, which, 
in many, perhaps most cases, are honest and bona fide. 

These conclusions necessarily dispose of all the charges re- 
quested to be given, as the deed, if free from fraud in fact, is 
valid in law. | 

7. The other points in the case will now be examined, in the 
order they are disclosed by the record. And first, of the mo- 
tion to dismiss the claim, because the bond was not executed by 
the claimant, The condition of the bond, as now required by 
law, is for the. forthcoming of the property, if found subject to 
the execution, and for the ‘payment of such costs and damages 
as shall be recovered. [Clay’s Digest, 213, § 62.] In prac- 
tice, the claim is a distinct ‘suit, in which the plaintiff in execu- 
tion is the actor, and the claimant is the defendant; costs are 
rendered against either, according as the suit is determined, 
and damages are sometimes assessed against the claimant, when 
it appears that the claim is interposed for delay. It is obvious, 
therefore, so far as the cost and damages are concerned, that 
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the bond is merely an additional security, inasmuch as the claim- 
ant is already liable for them by force of the judgment. But 
the bond is also intended to secure an indemnity, if the proper- 
ty, after condemnation, is not re-delivered to the sheriff. This 
indemnity may be equally benefical to the plaintiff without, as 
with, the claimant’s name to the bond ; and as cases may occur 
in which it will be onerous on the claimant thus to bind himself, 
we consider the proper construction of the act, to be such as 
will advance the remedy intended by it. The intention of the 
act, was, to give those whose property is seized under execu- 
tions against others, the right to contest the party’s claim to 
sell it, instead of a suit against the sheriff, or persons purchasing 
it- In a great variety of cases, the person having the legal ti- 
tle may be, as he is here, a mere trustee ; and there is no reason 
why he, instead of those actually interested in the property, 
should give the bond. Ata very early day, it was held by this 
Court, that one of several claimants might give the bond, 
(Marrs v. Gantt, Minor, 406,) and it is only an extension of the 
same view, to hold, that it may properly be entered into by any 
one claiming to be beneficially interested in the property levi- 
ed on. 

8, It is not essential, to let in a deed as evidence, that the sub- 
scribing witness should remember, with precision, its execution 
by the parties. If this was the rule, the imperfections of the 
witness’s memory would avoid the deed. Here, however, he 
stated that his signature, as a subscribing witness, was genuine, 
and that it would not have been placed there, unless he had 
been called to witness the instrument. ‘This, in our opinion, 
was sufficient to let in the deed to the jury, though it would ob- 
viously be of little reliance, if the question at issue had been the 
execution, or non-execution, of the deed.. 

9. The plaintiff having avowed his intention.to attack the 
deed for fraud, it was entirely proper for the claimant to offer 
evidence of every matter which could raise a contrary in- 
ference. Although we are not prepared to say, that any act 
or omission of action, by the trustee, would vitiate the deed, yet 
an inference of fraud might be drawn, if the cestuis que trust 
had permitted the property to be used by the debtor as his 
own. In this view, it ‘was entirely proper to show the action 
of the trustee, with reference to the trust property, and in ac- 
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cordance with the deed, to rebut any presumption which might 
arise from the acts of the debtor. 

10. The questions arising. out of the admissions of the evi- 
dence offered to sustain the consideration of the deed, or, in oth- 
er words, the proof of the indebtedness described by it, are of 
some importance, and call for a more. extended consideration. 
Itis objected, that the description in the deed, is variant from 
the proof, and also, that the indebtedness could not, be shown, 
without producing the notes, or accounting why they were not 
produced. : 

The necessity for proof to sustain the. consideration of the 
deed, is shown by the decisions of Bradford v. Dawson, 2, Ala. 
Rep. 203, and Ravisies v. Alston, 5 Ala. Rep..297; but in nei- 
ther of these cases is it asserted that the proof must correspond 
precisely with the description in the deed. It is quite evident, 
that in drawing deeds of this description, the draftsman, and the 
grantor may be ignorant of the precise terms of the writing, evi- 
dencing the indebtedness intended to be secured; and it seems 
most unreasonable that a conveyance otherwise bona fide, 
should be avoided by a misdescription of the debt. There isa 
dearth, quite remarkable, of decided cases, bearing directly on 
this subject, and we have found but two in point. In Johns vy. 
Church, 12 Pick. 557, one of the questions was, whether.parol 
evidence was admissible to show, thata note for $256, produc- 
ed at the trial, was the instrument described in a mortgage 
given to secure it, as for the sum of $236 ; and the evidence was 
held proper. In Commercial Bank v. Clapier, 3 Rawle, 335, 
the testimony of the grantor of a deed was allowed, to show, 
that a note different from that described in the deed, was the 
one intended to be secured, and that the one described never 
existed. 

There is a marked distinction between letting in parol evi- 
dence to show a different consideration from that stated in the 
deed, when the contest is between the parties toit, and a stran- 
ger. The rule is universal, that a stranger may attack a deed 
by showing, either that it is without consideration, or is for a 
different one than stated, (2 Starkie’s Ev. 556;) and though it is 
said that one who claims under a deed, will not be permitted to 
show a consideration, in support of it, different from that ex- 
pressed, (2 Starkie’s Ev. 556,) yet we think this expression must 
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be understood as referring to a difference in the quality of the 
consideration, and not that it must be shown to be precisely as 
. stated. . Thus, in Garret v. Stuart, 1 McCord, 514, it was held, 
that a greater or less consideration of the same character might 
be shown. And in Hinds v. Longworth, 11 Wheat. 199, a 
deed importing a voluntary conveyance from a father to a son, 
being assailed by a creditor, the party claiming under the deed, 
was allowed to shew the indebtedness of the father to the son, 
in an.amount equal to the value of the property conveyed. 
See. also, Jack v. Dougherty, 3 Watis, 151; Rex v. Scamman- 
der, 3 Term. 374; Williams v. Beaumont, Dyer, 146, a.: Duval 
v. Bibb, 4 H. & M. 113; Eppes v. Randolph, 2 Call, 103 ; Har- 
vey v..Alexander, 1 Rand. 219 ; Bullard v. Briggs, 7 Pick. 533. 

When the matter of consideration is collaterally presented, as 
it seems to be always, when a deed is to be supported by proof 
of a consideration, or defeated for the want of it, the question of 
letting in parol evidence, to explain or alter the written instru- 
ment does not arise. Lord Thurlow, in Coote v. Boyd, 2 Bro. 
(>. 527, puts the matter on its proper ground, when he says, “a 
question of presumption donec probetur in contrarium will 
let in all sorts of evidence. When the presumption arises from 
the construction of words, merely as words, no evidence can be 
admitted. In this case, the question is not one of construction, 
but is of intention, and the deed is valid, or void, as there may 
be.a consideration or the want of it shown. In this connection 
it is of little importance whether there is a mistake in the de- 
scription of the debt, as the deed would be bona fide, if there was 
one substantially agreeing with the description, and if entirely 
misdescribed, there is no doubt of the power of Chancery to 
correct the mistake. In Brooks v. Maltbie, 4S. & P. 96, and 
Mead v. Steger, 5 Porter, 498, the conclusions to which we 
have arrived, are stated as the result of the cases, though the 
questions then before the Court were not the same as they now 
are. See Stover v. Herrington, etal, 7 Ala. Rep. 142. 

The decisions we have cited, lead directly to the conclusion, 
that so far as there may be a difference between the debts de- 
scribed as the consideration of the deed, and those shown in evi- 
dence, either as to the names of the sureties, debts or sums, this 
does not affect the validity of the deed, but at most furnishes 
grounds for presumptions, as the scale of evidence may incline. 
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We are satisfied this is the proper consideration to be given 
the subject and it seems the only one which will enable the 
true merits of a conveyance to be put before a jury, in a con- 
test between a creditor and one claiming under the deed. 

11. With regard to the objection, that the notes and other 
evidences of debt were not produced, or their absence account- 
ed for, there is a different and sufficient answer. It is obvious, 
that neither the trustee,nor the debtor’s sureties, have the control 
of the notes, &c. described in the deed. We do not know from 
the bill of exceptions, whether it was the sureties or the credi- 
tors, who availed themselves of the provisions of the deed, and 
if it is the former, as seems most probable, no suspicion arises 
that the originals were withheld from any improper motive. 
It is very questionable if the trustee or the sureties could com- 
pel the creditors to produce the notes held by them, to fbe used 
in this suit, (Bell v. Lorilard, 10 Pick. 9 ; Mills v. Oddy, 6 C. & 
P. 728; Scheleneker v. Maxey, 3 B. & C. 789;) though it is 
said this is rather the privilege of the witness than of the party. 
[Mills v. Oddy, supra.] But, however this may be, we think, 
on other and more general grounds, there was no necessity to 
produce the notes. The general rule is, that when the writing 
is the exclusive medium of proof, it must be produced or its ab- 
sence accounted for. [See cases collected in Cowan & Hill’s 
Notes, 1208.] Here the fact to be proved, is the indebtedness 
of the grantor, or that the sureties named stood in that relation 
to him, and both these may as well be proved orally, as by the 
production of the writing. Indeed, it will admit of question, 
whether the production of the notes, without further proof, 
would be sufficient to establish either fact, on account of the fa- 
cility with which such evidence might be fabricated. In Lamb 
v. Maberly, 3 Monroe, ; the action was for the price ofa 
note, sold by the plaintiff to the defendant, and it was held, 
evidence might be given of the sale, without producing the note. 
In Spears v. Wilson, 4 Cranch, 398, evidence was given of a 
deed of slaves, without producing it, to show the nature of the 
possession which accompanied it. These cases seem to recog- 
nize the rule just stated, and as there is nothing to authorize the¢ 
inference, that the notes themselves could be procured, or Were 
within the control of the party offering the evidence, we think 
the objection capnat, be sustained. 
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12.. The next question is that which-relates to the exclusion 
of evidence of the admissions of the trustee, with respect to the 
deed. What those admissions were, we are not informed, but 
the inference is, they were offered to defeat the deed, and in this 
view, we think the evidence inadmissible. 

The English Courts seem generally to maintain, that the ad- 
mission of the plaintiff on the record is always evidence,though 
he be but the trustee for another. [Craib v. D’Aeth, 7 Term, 
_ 670, in note; Bauerman v. Radenius, ib. 663.] In the latter 
case, Mr. Justice Lawrence said he had looked into the books, 
and could find no case in which it had been held, that an ad- 
mission by the plaintiff on record was not evidence. To per- 
mit a mere nominal party to defeat a suit by his admission, and 
yet refuse the same effect to his release of the action, seems to 
involve a contradiction of principle. However this.is, it is cer- 
tain the English Courts have held the latter doctrine. In Payne 
v. Rogers, 1 Doug. 407, where the defendant had procured a 
release from the nominal plaintiff, the Court ordered it to be 
delivered up, and permitted the real plaintiff to proceed with 
the action. And a nominal plaintiff in ejectment, has been com- 
mitted for a contempt, upon releasing an action. [1 Salk. 260.] 
On the other hand, it is said, in Buller’s Nisi Prius, 233, that the 
answer of a trustee can, in no case be received against the 
cestui que trust, and it has also been held, that the admissions 
of neither guardian, or prochein ami, can be received against an 
infant. [Cowling v. Ely, 2 Stark. Ca. 366 ; Webb v. Smith, 1 
R. & M. 106; to the same effect is Isaacs v. Boyd, 5 Porter, 
388.} In many of the Courts of this country, a rule different 
from that usually recognized in England, has obtained very 
generally; and the party having the beneficial interest in a 
chose in action, is not affected by the admissions, or release, of 
the nominal plaintiff. [See cases collected in Cowan & Hill’s 
Notes, 163; Chitty on Bills, 9, note 1.} In conformity with the 
ral current of decision, we held, in Chisolm v. Newton, 1 

Ala: Rep. N.S. 371, that the admission of the nominal plaintiff, 
made after the commencement of the suit, could not be given 
in evidence to defeat the action. And in Duffee v. Pennington, 
ib. 506, as well as Prewit v. Marsh, 1 S. & P. 17, it was con- 
sidered the nominal plaintiff might be called as a witness by the 
defendant and sworn, if he made no objection. 
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It is true that most of the American cases are upon assigned 
choses in action, but the principle on which they proceed is, 
that one having no interest in the suit, ought not to be permit- 
ted to defeat or affect it, by his admissions ; this seems equally 
applicable to a trustee, who is invested with the legal title to a 
specific chattel, solely for the benefit of others. Whether the 
claimant, under the circumstances of the casg, might have 
been called as a witness, it is not necessary to determine, but 
we may be permitted to remark, that independent of his rela- 
tion to the cause, as a party upon the record, there seems no 
objection on the score of interest. [12 East, 250; Duffee 
v. Pennington, 1 Alabama Reports, N. S. 506; Mann v. 
Ward, 2 Atk. 229; Hall v. Tyrrel, Bard. K. B. 12; Goss v. 
Tracey, 1 P. Wms. 290; Craft v. Pyke, 3 ib. 181; Philips v. 
D, of Bucks, 1 Vern. 230; 1 P. Wms. 595; Ballew v. Russell, 
1B. & B. 99.] 

13. The deed authorizes the trustee to apply the proceeds 
of the crop of the year, when it was made, to the payment of 
the then subsisting judgments against the grantor. The circum- 
sance, that these were afterwards superseded by writs of error 








sued out by him, and subsequently paid by the trustee, was pro- 
per evidence to rebut any presumption of fraud arising out of 
the omission to show what had been done with the property. 
From what we have said, it will be seen that we consider the 
case as free from error, in all the points presented. 
Judgment affirmed. 





DUFFEE, ADM’R, v. BUCHANAN AND WIFE. 


1. A testator declared in his will, that certain property “shall be equally di- 
vided between my mother and my two sisters, H. and M.” Held, that the 
meaning of the will was, that each was to have one third part. 

2. An administrator is chargeable upon his settlement, with the amount of a 
note due by him to his intestate, as money in his hands. 

3. An administrator may subject himself to be charged with the notes of 
third persons, as assets, upon proof of neglect or mismanagement; and 
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when the record recites, that the Court, upon the proof adduced, was sat- 
isfied he was chargeable with such notes, it will be considered in this 
Court, that the proof was sufficient, if no objection was made to it in the 
Court below. 

4. The administrator having appeared in obedience to the citation, is affect 
ed with notice of all the subsequent proceedings. 


* 


Error to the Orphans’ Court of Tuskaloosa. 


Tats was a proceeding, upon the final settlement of the estate 
of Seaborn P. Gillespie, of which the plaintiff in error was ad- 
ministrator, with the will annexed. The will is as follows: 

First—It is my will and desire, that the proceeds of a promis- 
sory note, due me from Matthew Duffee, amounting to eight 
hundred dollars, or thereabouts, and another for about two 
hundred doilars, shall be equally divided between my mother, 
Margaret Gillespie, and my two sisters, Harriet Williams and 
Mary Gillespie. 

Second—It is my will and desire, that my mother and sisters, 
above named, shall receive the amount of a debt, due me from 
William McGuire, amounting to about thirty dollars, and also 
the amount of a debt, due me from Mr. Samuel, amounting to 
about five dollars, to be equally divided between them, as above 
named. 

Third—lIt is my will and desire, that my mother and sisters, 
above named, shall receive a certain horse of mine, now in the 
possession of Wm. Robinson, (after deducting the value of his 
keeping;) also, a sulkey, to be divided between them as afore- 
said. 

Fourth—It is my will and desire, that my other little debts 
and property, which I may have, after the same is arranged 
and settled, shall be given as aforesaid, to my mother and 
sisters. 

Fifth—It is my will and desire, that Matthew Duffee, should 
be allowed, as a set off to the amount due me, for the rent of 
my house, any sum he may have expended in putting additions 
to said house. 

On the 19th April, 1844, the following order was made: It 
appearing to the satisfaction of the Court, that Matthew Duf- 
fee, administrator of the estate of Seaborn P. Gillespie, deceased, 
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has made no settlement of his accounts,.as such-administrator: 
it is therefore ordered, by the Court, that a citation issue}; to 
said Matthew Duffie, to appear before this Court on the second 
Monday in May next, to file his accounts and vouchers, and 
make settlement of the said estate. 

At the return of the writ, Duffee appeared and presented. his 
account and vouchers, for a settlement, and the Court received, 
audited and stated said account, and reported the same for al- 
lowance, at a term to be held on the second Monday in Au- 
gust next, after, and directed publication to be made. 

On the second Monday in August, 1844, a decree was ren- 
dered as follows: Be it remembered, &c. that at this term, came 
up for a final settlement of the estate of Seaborn_ P. Gillespie, 
deceased, the accounts and vouchers of Matthew Duffee, ad- 
ministrator of said estate. The account having been audited, 
&c., heretofore, and due notice thereof given, as required by 
law, the Court proceeded to consider the same, and the excep- 
tions thereto. It was objected, that as the account took no 
notice of the two debts stated in the will, to be due from the ad- 
ministrator to the testator, and one also due from Moses Me- 
Guire, said account was not correct, and the Court, upon the 
proof adduced, being satisfied that said amounts should be 
charged against said administrator, as well as the amount of 
two hundred and eighty three dollars and fifty cents, in said ac- 
count stated, and after deducting the amount charged, $293 88, 
and $100 to the administrator, for his serviccs, and $42 57 
Court charges, there is left, calculating interest from the time 
of testator’s death, on the sum of $1,020, which remained after 
deducting charges, from the credits of the estate, said testator 
having died 26th February, 1834, the sum of $1,717 43, to be 
equally divided, according to testator’s will, between his mother, 
Margaret Gillespie, and his two sisters, Harriet Williams and 
Mary Gillespie. 'The sum of five hundred and seventy-two dol- 
lars thirty-seven cents, is hereby decreed to be the distributive 
share of Harriet Williams; and it appearing t8 fhe Court that 
Margaret Gillespie departed this life, before this settlement, and 
that David Johnson is her administrator, it is hereby decreed, 
that $572 is the distributive share of said Johnson, as adminis- 
trator. It is hereby further decreed, that $572 is the distribu- 
tive share of E. Buchanan and Mary his wife, formerly Mary Gil- 
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lespie, testator’s sister, which several sums, said administrator 
is required to pay to the persons to whom they are respeciively 
due. 

From this decree the administrator prosecutes this writ, and 
assigns for error— 

1. That it does not appear at whose instance the citation is- 
sued, or the account and other proceedings were had. 

2. It does not appear that any of the parties, and particular- 
ly Duffee, were present when the decree was made. 

3. Duffee is charged, with-the notes mentioned in the will, 
without its appearing that they ever came to his hands, or con- 
tinue unpaid. 

4; The decree in favor of Buchanan, should have been for 
one fourth, instead of one third. 








W. Cocnray, for plaintiffin error, upon the first point, cited 
1 Ala. Rep. 596. Ifthe administrator failed to bring into the 
account, items supposed to belong to the estate, an issue should 
have been made up on notice, or after attachment. [Clay’s 
Dig. 226, § 28.] 

An examination of the will, shows that the mother was enti- 
tled to one half the estate, and the sisters to the residue. 


Peck & Crarxe, contra. The notes charged to Duffee, are 
his own notes, with which he is chargeable ascash. No notice 
was necessary, because he was already in Court. 

The citation may be at the instance of the Judge of the Or- 
phans’ Court. [Clay’s Dig. 226, §27.] Having appeared and 
delivered his vouchers, he is affected with notice of all the sub- 
sequent proceedings. 


ORMOND, J.—We consider the true construction of the 
will to be, that the mother and the two sisters, took each vne- 
third part of the estate. The language is, “shall be equally di- 
vided between my mother and my two sisters, Harriet and Ma- 
ry.” If the term equally had been omitted, there might have 
been some plausibility in the argument, that it was intended to 
create two classes of beneficiaries. In a subsequent clause of 
the will, the same idea is conveyed, in language admitting of no 
doubt, where it is said, “‘ My mother and sisters above named, 
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shall receive the amount of a debt due me,” &c. The plain 
import of the will is, that his méther and sisters were to be 
equally interested in his estate, and it would be doing great in- 
justice, to change this natural interpretation of the whole will, 
by acriticism upon a particular word, especially in a case where 
the will being nuncupative, was reduced to writing after the 
testator’s death. In such a case, we must give effect to what 
appears to have been the prevailing idea, in the testator’s mind. 

In respect to the note due by the administrator, to the deceas- 
ed, there can be no doubt, he was properly chargéable with it 
as money: It was assets in his hands for collection and distri- 
bution, and as he could not sue himself, it was properly consid- 
ered as cash in his hands. [Childress v. Childress, 3 Ala. Rep. 
154.) 

The note due by McGuire, stands upon a different footing. 
Asa general rule, executors and administrators are not charge- 
able with notes remaining in their hands as money; though cer- 
tainly they may subject themselves to account for them, as as- 
sets, upon proof of neglect or mismanagement. [Douthitt, Ad- 
ministrator, v. Douthitt, 1 Ala. Rep. 597.] In this case, the 
administrator having had possession of the estate for about ten 
years, appears in obedience to the citation, and submits an ac- 
count for final settlement ; upon the final settlement, the Court, 
“upon the proof adduced,” being satisfied that he was correctly 
chargeable with the amount of the note due from McGuire, de- 
crees against him. If there was no evidence authorizing this 
decree, it should have been shown by an exception. In the 
absence of any objection, we must presume, either thattit was 
shown that the money had been collected, or that it was lost 
by the neglect of the administrator, who was entitled to its cus- 
tody, and upon whom the law devolved the duty of. collecting 
it.. The record, it is true, does not show, that the administrator 
was present when the final settlement was made, nor is it im- 
portant whether he attended or not. He is one of the parties 
in the cause, and having appeared in obedience to the citation, 
is affected with notice of all the ulterior proceedings, of which, 
indeed, the record states due notice was. given. 

We are unable to perceive any error in the decree of the 
Court, and it is therefore affirmed. 
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FITZPATRICK’S ADM’R v. HARRIS. 


1. Where the vendee of land pays to the vendor the purchase money, or a 
part of it, and receives of the latter a deed of conveyance, the deed, in a 
controversy between the parties, is admissible to show the amount of the 
purchase money. 

2. Where a party presents an account to his debtor, in which are stated both 
debits and credits, he shall not claim the benefit of the former without sub- 
mitting to the latter also. , 


Writ of Error to the Orphans’ Court of Montgomery. 


Tus was a proceeding before the Orphans’ Court, for the 
settlement of the estate of Joseph Fitzpatrick, deceased, which 
had been reported insolvent by the plaintiff in error, its admin- 
istrator. The defendant in error, as a creditor of that estate, 
preferred a claim against the same, the correctness of which, 
and the amount thereof, were submitted to a jury for decision. 
On the trial of the issue, the plaintiff in error excepted to the 
ruling of the Court. From the bill of exceptions it appears, 
that the creditor introduced a witness, who stated that he was 
present at a sale of land made by George Whitman to the in- 
testate and the creditor, that he saw some money paid by the 
latter, but could not say how much; he saw nothing paid by 
the intestate, nor could he say what was the amount of the pur- 
chase money of the land. Witness was requested to attest the 
execution of the deed of conveyance from Whitman to ‘the in- 
testate and creditor, and saw it delivered to them, as both were 
present, and believes the deed exhibited at the trial to be the 
same. Thereupon the creditor offered to read to the jury, the 
recital in the deed which acknowledged the receipt, by the 
grantor, of four hundred dollars, in ‘order to show the amount 
actually paid by the creditor for the land. To this the defend- 
ant objected, but the objection was overruled, and the testimo- 
ny read to the jury. 

The creditor then exhibited an account marked A, and offer- 
ed evidence tending to prove some of its items, but adduced no 
proof of its presentment, either to the administrator, or to the 
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clerk of the Orphans’ Court. ‘The creditor thenread to the jury, 
an account marked B, and proved that he presented the same 
to the administrator, in February, 1842, but offered no evidence 
of its correctness, and stated. that he did not seek to recover 
thereon; that it was intended, in connection with other evi- 
dence, to show that the items charged inthe account. A, had 
been presented to the administrator, within eighteen months from 
the grant of letters of administration. _Upon the introduction of 
the account B, the administrator informed the creditor, that he 
should claim the credits therein stated. The debitsin A, were 
$6,549 22, and the credits $1,570; the debits in B, were $9,827 
74, and the credits $2,810 32. The items of..which A was 
made up were all embraced by B. 

The administrator prayed the Court to charge the jury, that 
as the creditor offered in evidence the accounts A and B, his 
disavowal of a wish to recover on the latter, and declaration, 
that in connection with other proof, it was intended to show a 
preséntment of the demands stated in the former, to the admin- 
istrator, did not prevent the administrator from availing him- 
self of the credits stated in B; and further, the creditor cannot 
claim the debifs shown therein. This charge the Court refused 
to give, and charged the jury, that if the administrator sought 
to avail himself of the credits in the latter account, then the 
same would be evidence both as to charges and credits. 

The jury returned a verdict for the creditor, for five thousand 
two hundred and one 36-100 dollars, and a judgment was ren- 
dered that he recover his pro rata dividend thereof, when the 
same shall be ascertained by the Court. 








A. Marty, for plaintiff in error, made these points: 1. The 
deed from Whitman to Fitzpatrick and Harris, was admissible 
to aid the latter to fix a charge upon the estate of the former, 
[Saunders v. Hendrix, 5 Ala. Rep. 227.] 2. The administra- 
tor might avail himself of the credits in account B, without sub- 
jecting the intestate’s estate to the charges made therein 
against it. 


I, W. Hayne, for the defendant in error, argued, that the pay- 
ment of the money by Harris, when the intestate was present, 
the delivery of the deed to both of them, &c. made the recital 

5 
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as to the price paid for the land, evidence of that fact. But if 
it had been improperly received, then he proposed to abate from 
the recovery in the Orphans’ Court, the amount of this item in 
Harris’ account. He insisted that the principle was well set- 
tled, that the debtor cannot avail himself of the credits stated in 
the account of his creditor, without admitting the charges 
against him as evidence. 


COLLIER, C. J.—Ia Saunders v. Hendrix, 5, Ala. Rep. 224, 
it-was held, that an acknowledgement in a deed, of the amount 
paid as the consideration of the conveyance of Jand, was in le- 
gal effect a mere receipt, and as much open to explanation as 
if indorsed on the back of the deed. Soin Mead v. Steger, 5 
Porter’s Rep. 498, we determined, that where a monied conside- 
ration is expressed in a deed, it is allowable to show the con- 
sideration to have been greater or less than that stated; for the 
reason that it is not usual to state it with precision. The prin- 
‘ciple deducible from these cases, does not deny the admissibili- 
ty of a deed, to show the consideration paid by the grantor to 
the grantee, it merely affirms its inconclusiveness as evidence. 
That it would be competent in the present case, as against 
Whitman, to show the amount which the purchasers paid him, 
if an action were brought for breach of warranty, we appre- 
hend would not be disputed ; although it would be allowable for 
the vendor to prove that it did not recite the consideration tru- 
ly. And we think it good evidence against the vendees, not 
‘only in favor of the vendor, but as between themselves, upon 
the ground that they were both present when it was executed, 
and received it, without any objection to the correctness. This 
conclusion, we think, results from the familiar rule, that silence 
onthe part of one, when a fact is affirmed, which is calculated 
to elicit a denial, if untrue, shall be construed into an implied and 
virtual admission. ([Batturs v. Sellers, 5 H.& Johns. Rep. 119; 
Coe v. Hutton, 1 Sergt. & R. Rep. 898 ; Hendrickson, Adm’r, 
v. Miller, 1 Const. Rep. 296; Vincent v. Huff’s lessee, 8 Sergt. 
& R. Rep. 381; Wells v. Drayton, 1 Const. Ct. Rep. 111.] 
See the cases collected on this point in Cowan & Hill’s Notes 
to Phillips’ Evidence, 2 vol., 191 to 199, 213. 

We place our conclusion on this point upon the ground, that 
the vendor and vendees were all present when the money was 
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paid and the deed delivered, and the fair inference is, that it 
was read to, or by them all,so that all were informed of its.con- 
tents, and if untrue in any recital, would most probably have so 
stated. This doctrine as to implied or virtual admissions, we 
are aware, has been denied with regard to statements in writ- 
ing, other than accounts; that is, where those statements are 
not subjects of conversation between the parties, or not deliver- 
ed in person, but are sent from one to the other at a distance: 
[2 C & H.’s Notes, 2 Phil. Ev. 195.] 

In respect to the refusal to instruct the jury as prayed, as also 
in the charge given, we think the Court ruled correctly. It is 
a rule of unquestionable authority, that where agparty presents 
an account to his debtor, in which are stated both debits and 
credits, the latter shall not claim the benefit of the credits, with- 
out also submitting to the debits. The Court merely affirmed ‘ 
such to be the law. [2 C. & H.’s Notes to Phil. Ev. 227 to 
230.] 

The order of the Orphans’ Court is therefore affirmed. 











CHANDLER AND MOORE v, LYON er at. 


1. C. borrowed the bills of an unchartered banking company, from one L. as- 
suming to act as its President, and gave his note for the same amount, paya- 
ble at a future day, with M. ashis surety. The bills received, were the bills 
of the company, and made payable to S. Jones, or bearer, but not assigned. 
The note given was payable ninety days after date, to L., or order. After 
the note became due, C. procured other bills of the company, and went to 
the place where it transacted business, but found no one there to receive 
payment, or give up the note. The company was composed of L, and 8, 
chiefly, and if of others, they are unknown. L. and S. both absconded from 
the State soon after, and are entirely insolvent. Afterwards, suit was com- 
menced, in the name of the administrator of L., for the use of one Miller, 
against C. and M., who being unable to succeed in making any defence at 
law, a judgment was recovered. Afterwards, an execution upon it was 
levied on the property of M., in common with other executions, and his pro- 
perty sold. A case was made between the several plaintiffs in execution, 
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and the sheriff selling the property, to determine the priority of the execu- 

_ tions, and such proceedings had, that the administrator of L. recovered a 
judgment for the use of Miller, against the sheriff and his sureties. C. filed 
his bill, setting out these facts, insisting that the company was contrived 
and set on foot to defraud the public—that the death of L, was merely simu- 
lated, to enable the other parties to carry their fraudulent plans into effect ; 
that the note yet remained the property of the company, and that in equity 
he was entitled to set off the notes held by him, and to enjoin the collec- 
tion of the judgment against the sheriff, as C. would have to reimburse M. 
if that was paid. The defendants demurred to the bill, for want of equity, 

’ and this demurrer being overruled, admitted all the facts stated to be true, 
ifthey were well pleaded: Held— 

1, Thatsuit being in the name of the administrator of L., the notes held by C. 
against the company, were not legal off sets, and that on this ground there 

. was relief in equity. 

2. That the circumstance that the notes were held by C. when the judgment 
was obtained, or suit brought against C. and M. did not take away the equity, 
as M. was a surety only. 

3. That C. being entitled to his relief against the parties to the judgment at 
law, it extended also to defeat the recovery against the sheriff, as without 
this, the relief would be of no avail. 

4. If the original transaction between C. and the company was illegal, it does 
not defeat C.’s right to set off the other bills afterwards procured by him. 

5. [Upon the petition for re-hearing.] That although C. might have defeated 
the suit at law, by pleading that L. was yet alive, or by showing that the 
suit was collusive, and that the interest in the note sued on then belonged to 
the company, yet his omission to do so, was no bar to relief in equity. The 
suit being in the name of the administrator of L., C. is entitled so to consider 
it, and it is no answer to the complainants to say, that by showing another 
state of facts, he could have had relief at law. 








Writ of Error to the Court of Chancery for the fourth dis- 
trict of the Northern Division. 


Tue case made by the bill, after divesting it of extraneous 
matter, is this: 

Chandler, in November, 1838, was desirous to borrow some 
money, and was ignorant that unchartered associations were 
prohibited from issuing notes, to circulate as money. He, in 
that month, applied to the Wetumpka Trading Company, an 
unincorporated association, transacting business at Wetumpka. 
through one Isaac Lyon, as their President and agent, and re- 
ceived from him six hundred dollars in post notes of the said 
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company, payable at ninety days. These notes were in the 
form of bank bills, of various denominations, and intended to 
circulate as money. For these, Chandler, with Moore »as his 
security, gave his note for six hundred dollars, payable at the 
office of the said company, to the order of Lyon, sixty days af- 
ter date. The note, although payable to Lyon, was a transac- 
tion with the company. Chandler made a payment of one 
hundred and eighty-two dollars on this note, in October of the 
same year, and afterwards provided himself with notes of the 
said. company, to discharge the remaindgy, but when he came 
to the office of the company, Lyon refused to be seen, and ab- 
sconded the next day. Thenotes held by Chandler were pay- 
able to S. Jones, or bearer. The company was set on foot for 
the purpose of defrauding the public, and was solely owned and 
controlled by Lyon, or by others who are entirely insolvent. 
Lyon caused a report to be spread of his death, for the purpose 
of avoiding pursuit and detection. Previous to his flight, he 
abandoned the papers belonging to the company, and among 
them the note above described, as valueless. Suit was soon 
after commenced on the note, in the name of W. J. Campbell, 
as administrator of said Lyon, for the use of one Jonathan Mil- 
ler, who is the father-in-law of Lyon, and lends his own name 
for the purpose of the suit, but has no interest in it, as the:mo- 
ney, if collected, is to be divided among the aiders and abettors 
of the Wetumpka Trading Company; but these persons are un- 
known to the complainants. Lyon and one Smith, the only 
two persons known to be liable as members of said company, 
are entirely insolvent, and reside out of the limits of the State, 
in parts unknown. Although the suit is instituted on the note 
in the name of Campbell, for the use of Miller, the interest in it 
is yet in the Wetumpka Trading Company, or in Lyon, as its 
owner. That the notes on that company held by Chandler, are 
due him in the same right. Judgment was rendered in the suit 
above described, the complainants asserting they were unable 
to make any defence to it, by way of set off, by reason of the 
difficulty of identifying and proving the notes, and because 
prima facie they were not due in the same right. 

Execution having issued, was levied by Spencer, as sheriff, 
on the property of Moore, and he having several executions 
against that person, questions of priority of satisfaction arose 
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between the several plaintiffs, which resulted in Campbell, for 
the use of Miller, obtaining a judgment against Spencer, for 
not paying over the money collected, or which should have 
been collected, from the property of Moore. Chandler insists, 
that if Spencer pays this judgment, Moore will have a claim 
against him, (Chandler,) for so much money paid on account of 
the note. The bill prays that Campbell and Miller may be en- 
joined from proceeding against Spencer or the complainants 
that the notes held by Chandler may be set off against the judg- 
ment obtained by Campbell, as administrator of Lyon, for the 
use of Miller, and for such other relief as may be necessary. 
The defendants demurred to the bill, and set out the following 
grounds of demurrer: 

1. Because no equity is shown, to entitle the complainant to 
the discovery and relief sought. 

2. There is no sufficient excuse shown why the defence was 
not made at law ; and because it could have been so made. 

3..Chandler has no right to control the judgment against 
Spencer ; neither has Chandler and Moore. 

4. On the face of the bill, it is shown that the judgment against 
Chandler and Moore is satisfied. 

5. The bill is multifarious. 

The Chancellor overruled the demurrer, and then it was 
agreed between the parties, that all the facts well pleaded 
should be taken as true. A final decree was therefore render- 
ed for the complainants, the form of which is not called in ques- 
tion here. 

The defendants assign as error that the Conrt should not 
have overruled their demurrer, but should have dismissed the 
bill. 








J, W. Pryor and W. W. Morais, for the plaintiff in error, 
argued— 

1. The bill sets out an illegal contract, in which the com- 
plainant, Chandler, participated, In.such a condition of parties 
the defendants have the best of it. [Monk v. Abell, 3 B. & P, 
35; United States v. Owens, 2 Peters, 527.] 

2. The complainants cannot come into equity for a new trial 
upon any of the matters of fraud alledged in the bill ; and if this 
fraud extended to the manner of executing the notes of the 
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company, so as to give Chandler no right of action in his own 
name on them, that point must be concluded also. 

3. Whatever may be the apparent equities of the parties, it 
is clear Chandler has sustained no injury ; the judgment against 
him is satisfied, and it may be that Moore will never call on him 
to refund. 

4. If this is a proceeding by Chandler, to secure a debt due 
him from the Wetumpka Trading Co., it will not be permitted 
in equity, until he has exhausted his remedies at law. [Wig- 
gins v. Armstrong, 2 John. Ch. 144; 1 Vern. 399.] 

5. The judgment of the Court determining the priority of 
the liens of the several plaintiffs in execution, and declaring 
Spencer liable to Campbell, for the use of Miller, is a judgment 
én rem, and binding on every one, whether before the Court or 
not. [Gelston v. Hoyt, 13 John, 139.] 

6. The very circumstance that this money, under the decree, 
may never be refunded to Moore, and that it may be appropri- 
ated to other executions,is almost conclusive to show that there 
is no equity as against Miller. 

7. There is no connection between the demand on which 
judgment was obtained, and those sought to be set off, and it is 
apprehended that no case can be found where a demand, col- 
lectable at law, unconnected with a trust or other exclusive 
matter of equitable cognizance, can be enforced until a judg- 
ment at law is obtained. 

8. The case of Schiefelin v Noxubee Co. recently decided by 
this Court, shows that Chandler had a complete remedy at law, 
and might have'used the notes held by him as a set off. 


W. P. Cutiron and Bownen, contra, contended— 

1. That the bills held by Chandler could not have been used 
by him, in the trial at law, as a set off, however much they 
might have conduced to prove a fraud. [French v. Garner, 7 
Porter, 549.] 

2. If they could have been so used, the insolvency and non- 
residence of Lyon, is a sufficient reason to let in the equitable 
jurisdiction. [Pharr v. Reynolds, 3 Ala. Rep. 523.] 

8. Chandler, as a creditor, might pursue the demand in pro- 
gress of collection, because he has no legal remedy in such a 
case; but the bill is not framed for that purpose. Chandler and 
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Moore seek to have the debt paid, by setting off one due in 
equity, and not at law, to Chandler. Chandler could not sue 
in his own name on the bills held by him, and therefore could 
not set them off. It makes no difference whatever, how near 
the defendant, Lyon, has accomplished his intention, a Court of 
equity can stop him at every point.’ [Treble v. Lane, 7 Mon- 
roe, 455 ; Montague, 61; 19 Vin. Ab. 469; Ex parte Blagden, 
3 Bibb, 255; Hughes v. McConnell, 1 Bibb, 256; Dale v. Sal- 
let, 4 Burr. 2133; Green v. Farmer, 4 Burr. 2221; Jamesv. Kyn- 
nier, 5 Vesey, 110; Payne v. Loden, 1 Bibb, 518; Barclay v. 
Hart, 4 Burr. 1996; Talbot v. Warfield,2 J. J. Marsh. 86; 
Talbot v. Banks, 2 J. J. Marsh. 548 ; Stewart v. Chamberlin, 6 
Dana, 32; Merrel v. Fowler, 6 Dana, 305; Watkins v. Cham- 
berlin, 8 Dana, 164; 6 Ib. 224; 14 John. 53 ; Chance v. Isaacs, 
5 Paige, 592; Robbins v. Holly, 1 Monroe. 194.] 








GOLDTHWAITE, J.—1. The matters of fraud with re- 
spect to the transactions of the Wetumpka Trading Company, 
and the simulated death of Lyon, are so prominently set forth 
in the bill, that our first impression was, that these were the sole 
grounds on which relief was sought; but a more caerful ex- 
amination has satisfied us, as:it did the Chancellor, that the com- 
plainants are entitled to relief on the ground of set off. It suffi- 
ciently. appears, from the bill and exhibits, that at the time 
Campbell, as the administrator of Lyon, commenced his suit 
against Mvore and Chandler, the latter was the holder and 
owner of notes of the Wetumpka Trading Company, of which 
Lyon was a partner, if not the only individual composing it: 
The bills held by Chandler are payable to S. Jones, or bearer, 
and do not appear to have been assigned or indorsed by him. 
Now, whether Lyon wasa partner, or the only member of this 
concern, it is evident he could not have been sued by Chandler 
in his own name. Consequently he could not have set off the 
bills to the suit against him and Moore, even if Lyon was the 
only person liable; but if he was a partner only, the liability of 
his personal representative was yet more remote. The same 
observations will apply to a defence of set off, made upon show- 
ing that the suit, though in the name of Lyon, was in fact for 
the. benefit of the Wetumpka Trading Company. Chandler 
could not have sued them in his own name,and therefore under 
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repeated decisions of this Court, could not have given the bills 
in evidence as aset off. [French v. Garner, 7 Porter, 549.] 

- 2. It isa matter of no importance to the investigationef this 
suit, whether Lyon is dead or living, or whether the one or the 
other of the complainants are entitled to the relief. It is. trues 
there is no mutuality in the debt reduced to judgment, under the 
statute of set off, but the decision recently. made of Winston v. 
Metcalf, 6 Ala. Rep, 756, shows that a debt due to the princi- 
pal debtor may be discounted when the surety is sued; and of 
course the same rule applies, where both are joined in the 
action. 

8. The circumstance that such proceedings have been had, 
that a judgment has been obtained against the sheriff, by the 
administrator of Lyon, although it involves the case, and ren- 
ders it more complex, does not stand in the way of relief, as that 
judgment is not in the nature of a penalty. It is only one 
mode which the law allows to a party to get at money which 
he is entitled to, but it gives him no right whatever to enforce 
that to which he has no claim in good conscience. 

4. With respect to the objection, that Chandler is a parté- 
ceps criminis in the illegal transaction of circulating the bills of 
the company, it is sufficient to say, that however that may be 
as to the bills received for the original loan, it does not appear 
to be so with respect to those which he afterwards obtained 
for the purpose of making payment. The question, therefore, 
is a fact not raised, to which our attention is called by the de- 
fendants’ counsel. 

The form of the decree is not called in question by the errors 
assigned, and therefore the judgment here must be one of af- 
firmance generally, and with costs. 








At a subsequent day of the term, Mr. Pryor, for the plaintiff 
in error, submitted a motion to re-hear this cause; and called 
the attention of the Court to the decree made in the Kemper 
and Noxubee Co. v. Scheffelin, 5 Ala. Rep. 492. ' 


GOLDTHWAITE, J.—It is certain the case referred to by 
the plaintiffs, was overlooked by me when the opinion was 
written, nor did I at that time know of its existence. I may 
now be permitted to say, that I very fully accord with the prin- 
ciples there — but though this decision shows that the 
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complainant, Chandler, might have either sued the company in 
_ his own name, or have asserted his set off against the suit by 
the administrator of Lyon, upon showing that the suit, though 
in this right, was in truth the suit of the company, yet he was 
not bound to do so. 

It is true, he asserts in his bill, that the suit against him in the 
name of Lyon’s administrator was collusive, and that the in- 
terest in it remained in the Trading Company, but this is only 
one of the aspects of the case in which he is entitled to relief. 
The defence which he could have thus interposed to the suit at 
law, by going behind it, and showing that the bringing it in that 
name, was a fraud upon him, is a privilege which the law ac- 
cords to him, but which involves no consequences, if he omits 
to make it in that manner. 

The argument amounts to this: the complainant kne wthe suit 
was a fraudulent and collusive one, and could have defeated it in 
that aspect; and because he omitted to doso, he ought to be depriv- 
ed of his right to defend the suit, in the aspect inwhich it was fraud- 
ulently presented. We cannot yield our assent to this proposi- 
tion. The administrator of Lyon brings the suit, and in that par- 
ticular aspect the notes for which Lyon, in his lifetime, was joint- 
ly responsible, cannot be interposed as a set off, because the right 
of set off, does not exist at law, under such circumstances. The 
debt is gone against his representatives at law, except under pe- 
culiar circumstances, and in no condition of which could the 
liability sub modo, be asserted asa set off. It is stated in the 
bill, that Lyon and one Smith were the only partners of the 
company, known to the complainants, and that both were in- 
solvent, as well as having absconded. Under this State of 
facts, a clear and well recognized equity existed, for Chandler 
to set off the notes held by him, against the judgment recovered 
by Lyon’s administrator. This is one of the grounds for relief 
asserted by the bill, and meets the suit at law, as those interest- 
ed in it have chosen to present it, and, in our judgment, it is no 
answer to the complainants to say, that if another State of facts 
asserted by them, is true; they could have had relief atlaw. — It 
may be that they could, but as before stated, that privilege is 
accorded to those showing that the plaintiff is a simulated per- 
son, but they are not bound to do so. Motion denied. 
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MARTIN, ADM’R, v. HILL. 


1. Where a joint obligation would survive upon the death of one of the obli- 
gors, against his heirs and personal representatives, a judgment founded 
it, will also survive against them, upon the death of one of the parties to 
the judgment. 

2. When a party to a suit in this Court dies, pending the suit, and it is abat- 
ed as to him, it becomes several as to him, and is not merged in the judg- 
ment of this Court, against the other parties to the judgment, and their 
sureties. . 
Error to the Circuit Court of Montgomery. 


Tuts was a proceeding upon the settlement of the estate of 
Joseph Fitzpatrick. 

The defendant in error presented a claim against the estate, 
consisting of a judgment obtained by him in the Circuit Court of 
Macon, against the plaintiff’s intestate, and others. For answer 
to this demand, the defendant pleaded, that the judgment afore- 
said, was by the defendant thereto, taken to the Supreme Court, 
and bond given to supersede the execution. That whilst the 
suit was pending in the Supreme Court, the death of his intestate 
was suggested, and by the judgment of the Court, the suit was 
abated as to him, and judgment rendered against the other de- 
fendants to the judgment. To this plea, the claimant demurred, 
and the Court sustained the demurrer, and rendered judgment, 
from which this writ is prosecuted. The error assigned, is the 
sustaining the demurrer to the plea. 


A, Marri, for plaintiff in error, cited 4 Ala. Rep. 9; 6 id. 
422. 
Harris, contra, cited 2 Saunders, 101. 


-ORMOND, J.—We think this case is within the equity of 
the statute, providing that joint obligations shall survive against 
the. representatives of the deceased obligors. [Clay’s Dig. 323.] 
Judgments are not, it is true, specifically mentioned in the stat- 
ute, but as the obligation itself would have survived, the judgment 
founded upon it must have the same attribute. 
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The principal reliance of the plaintiff in error, is upon the sup- 
posed merger of the judgment of the inferior Court, by the 
affirmance of that judgment in this Court, against the other 
defendants and their surety, as was held in Wiswall v. Munroe, 
4 Alabama Reports, 9. By the death of Joseph Fitzpatrick, the 
original judgment, by the operation of the statute above referred 
to, became several, and might be revived against his representa 
tives ; and ifnot revived, became a debt due from them to the 
plaintiff, upon which a suit might be brought. The prosecution 
of this claim in the Orphans’ Court, is, in effect, the institution of 
a suit upon the judgment, which, we have seen, is maintainable. 
The merger of the judgment against the surviving defendants, 
has no influence whatever upon this question, as, by the death of 
Joseph Fitzpatrick, the judgment, as to him became several. 

Let the judgment be affirmed. 











KENT v. LONG. 


1._ The plaintiff, defendant and B. were joint sureties for Brown, in a bond 
executed pursuant to the statute, by the defendant, in an action of detinue ; 
previous to the termination of the suit, the plaintiff endeavored to obtain 
possession of the property in controversy ; this was resisted by the defend- 
ant, who was in possession of the same—saying he would keep it until the 
trial, and be responsible for its forthcoming. But instead of so doing, he 
delivered the property to the defendant in the action of detinue, who re- 
moved it without the State; by reason of which the plaintiff was put to 
great trouble and expense, and sustained damages, &c.: Held, that a de- 
claration framed upon these facts, in case, was good on general demurrer. 

2. A demurrer to a declaration containing several counts, will not be sus- 
tained, if either of them is good, unless there is a misjoinder of counts; in 
that case, it will be sustained, without reference to the sufficiency of the 
counts when detached from each other. 

8. If “the declaration contains a substantial cause of action, and a material 
issue be tried thereon,” the act of 1824 declares, that the cause will not be 
reversed, arrested, or otherwise set aside, after verdict, or judgment,” fora 
defect in “the pleadings not previously objected to ;” consequently, an ap- 
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pellate Court will not regard the defects of a declaration, if a demurrer 
has not been directly interposed, orthe attention of the primary Court cal- 
led to it, upon a demurrer to some other part of the pleadings; and in the 
latter case, the record should show such to have been the fact. 








Writ of Error to the Circuit Court of Butler. 


Tis was an action at the suit of the defendant in error, against 
the plaintiff in error. The declaration contains several counts, 
the first of which is in case, and alledges that the plaintiff, de- 
fendant, and one Brown, were the sureties of William Burke, in a 
bond for the forthcoming of a slave, named John ; which bond 
was such as the statute requires to be executed by a defendant in 
the action of detinue. The action in which the bond was given 
was brought by Daniel S. E. Starr, against Burke, for the recov- 
ery of the slave, and previous to its termination, the plaintiff be- 
low became uneasy on account of his suretyship, and tried to take 
possession of John, and deliver him to the sheriff of Butler, in 
discharge of his bond. This the defendant refused to permit the 
plaintiff to do, as he had the slave in possession, saying he would 
keep him until the trial, and be responsible for his forthcoming, 
But instead of so doing, he delivered him to Burke, who removed 
the slave without the State, by reason of which, &c., the plaintiff 
was put to a great expense, &c., and hath sustained damage, &c. 
The common counts in assumpsit are also added. 

The defendant pleaded in short non assumpsit, and a former 
recovery ; on the first of which the plaintiff took issue, and to the 
second replied. ‘The judgmententry recites that the defendant 
demurred to the replication to the plea of former recovery, that 
his demurrer was overruled, and the issues were submitted to a 
jury, who returned a verdict in favor of the plaintiff for two hun- 
dred and fifteen 50-100 dollars, and judgment rendered accord- 
ingly, Subsequent to the rendition of the judgment, the follow- 
ing entry was made, viz: “ This day came the defendant, by his 
attorney, and moved in arrest of judgment, on the ground of a 
misjoinder of actions, which motion being heard and overruled 
by the Court—the Court having charged the jury in this case be- 
fore they retired, no recovery could be had under the testimony, 
by the plaintiff, under the two last counts in the declaration.” 


G. W. Gavtez, with whom was Warts, for the plaintiff in error, 
made the following points: 1. There is a misjoinder of actions 
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in the declaration; the first count is in case, and in the second 
are embraced the common counts in assumpsit ; and the objec- 
tion is available, either on demurrer, in arrest of judgment, or on 
error.. {1 Chitty’s Plead. 208; White v. Kornegay, at the last 
,term.] 2. The verdict is general on a misjoinder of counts, and 
the first count is bad. 








T. J. Jupex, for the defendant in error. Case is clearly an 
appropriate remedy for the cause stated in the first count; the 
defendant shared in the proceeds of the slave when he was sold, 
and by his neglect he was run off, and should therefore contri- 
bute to the compensation of the plaintiff for loss of time, trouble 
and expense, in hunting up and bringing back the slave. As to 
the misjoinder of counts, that was cured by the instruction of the 
Judge to the jury, which was equivalent to a nolle prosequi of 
the common counts. Although non assumpsit is not the gene- 
ral issue in case, yet it will be considered good after verdict. 


COLLIER, C. J.—The defendant, by his refusal to permit the 
plaintiff to take possession of the slave, and deliver him up in dis- 
charge of the suretyship, previous to the determination of the 
suit of Starr against Burke, and instead thereof allowing the lat- 
ter to take him into possession, furnished an opportunity for his 
removal. These facts are alledged in the declaration, and in 
addition, it is stated that the plaintiff, at the expense of much time, 
trouble and money, recovered the slave; that he had been sold, 
and the proceeds, pro tanto, applied to the discharge of the judg- 
ment against Burke, for which the defendant, plaintiff and their 
co-security, Brown, were liable; that, that judgment was not 
thereby extinguished ; besides this, the defendant had not con- 
tributed any thing to defray the expense and charges consequent 
upon the recovery of the slave. Assuming the facts stated to 
be true, as we are bound to do, and we think they show that the 
plaintiff has been injured by the improper conduct of the defend- 
ant, and that the latter has actually received a benefit by the 
plaintiff’s industry, and expenditure of money. These grounds 
certainly furnish a good cause of action, which may be made 
available in the form adopted by the plaintiff. This we intimat- 
ed when this case was here at a previous term, but in a different 


form, Long v. Kent, 6 Ala. Rep. 100. 
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We have repeatedly held that a general demurrer to an entire 
declaration cannot be sustained if there be one good count, but if . 
there be a misjoinder of actions, without reference to the suffi- 
ciency of the counts in themselves, the defendant is entitled -to 
judgment. [Chandler v. Holloway, 4 Porter's Rep. 17.] This 
is the rule, where the objection for misjoinder is made on demur- 
rer, and at commen law, perhaps, a motion in arrest of jadgment, 
ora writ of error would lie, where the plaintiff had thus united 
distinct actions. But the act of 1824, “to regulate pleadings: at 
common law,” (Clay’s Dig. 322, § 53,) cures many defects in 
pleadings. 'The first section enacts, «that no cause shall be re- 
versed, arrested, or otherwise set aside, after verdict or judgment, 
for any matter on the face of the pleadings not previously object- 
ed to; Provided, the declaration contains a substantial cause of 
action, and a material issue be tried thereon.” We have always 
given to this statute a liberal interpretation in advancement of the 
object contemplated by the legislature. It is clear that the decla- 
ration contains a substantial cause of action, whether we consid- 
er either count, although they are improperly united. And the 
record shows that a material issue was tried thereon. The plea 
of non assumpsit may, after verdict, be regarded a denial of the 
entire declaration, though inappropriate to an action on the case; 
for it has been frequently held, that «not guilty,” will sustain a 
verdict for the plaintiff, in an action of debt. 

As, then, the defendant did not object to the declaration previ- 
ous to the trial, its defects were cured by the act of 1824. Al- 
though there was a demurrer to the replication to the plea of for- 
mer recovery, which it would, perhaps, have been competent for 
the Circuit Court to have visited upon the declaration, yet we 
think the act cited, requires that the objection should have been 
distinctly made by a demurrer to the declaration, or that it should 
have been pointed out orally, by the defendant, in urging his de- 
murrer to the replication, The intention and spirit of the enact- 
ment cannot be carried out by any other construction ; and where 
it is proposed to take advantage of any defect in the preceding 
pleadings of the parties, the record should show that it was im 
sisted on in the primary Court. 

The judgment must therefore be affirmed. 
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WALL v. WILLIAMSON. 


1, A marriage between two Indians, belonging to the Choctaw tribe, entered 
into atcording to the laws and customs of that tribe, at a place where such 
laws and customs were in force, is recognized as a valid marriage, by the 
laws of Alabama, the laws of Alabuma having been extended over the ter- 
ritory where the parties so married resided. An exception to the general 
tule, that a valid marriage is so every where, is said to obtain with respect 
to incestuous or polygamous marriages, when asserted in the Courts of a 
Christian State ; but however this may be, it cannot obtain with respect to 
the wife of a Choctaw Indian, unless it is shown there was a previous 


2. The laws and customs of the Choctaws were not abrogated, so far as mem- 
bers of the tribe were affected, by the extension of the jurisdiction of the 
State over the country occupied by them. It is only by positive enact- 
ments, even in the case of conquered or subducd nations, that their laws 
are changed by the conqueror, but there is no merger, until one tribe or 
nation is swallowed up, or lost in another, by the efflux of time. 

3. When, by the laws of an Indian tribe, the husband takes no part of his 
wife’s property, it is a nacessary consequence, that the wife retains the ca 
pacity to contract, and it is likely, means were provided by their laws for 
the enforcement. But if such was the case, it is not perceived how the 
wife could, in our Courts of law, be sued alone, so long as the marriage 
continued, as the case presented would be that of a wife with a separate 
estate. 

4, When, by the law of an Indian tribe, the husband has the capacity to dis- 
solve the marriage at pleasuréy and his abandonment of his wife, he re- 
maining within the jurisdiction of his tribe, is evidence that he has done 
so, the effect of this dissolution of the marriage is the same as if direct- 
ed by a lawful decree. 


Writ of error to the Circuit Court of Sumter. 


Assumrsit, by Williamson, against the defendant, as the ma- 
ker ofa promissory note. At the trial, upon the general issue, 
the defendant produced evidence tending to prove, that she and 
one David Wall lived together,as man and wife, from the year 
1831 until the year 1839, in the territory belonging to the Choc- 
taw Indians, until that was annexed to, and made the county of 
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Sumter; after which they lived in the same relation, in that 
county, near the same place where they previously had resided, 
and until the said David left the State of Alabama, in 1839, and 
went to the Choctaw country, west of the Mississippi. Both 
were of Indian extraction, and of the Choctaw tribe ; that they 
were regarded as man and wife by the tribe, and as having been 
properly married, according to the laws and customs of the 
Choctaws. The defendant had said, that she had been advised 
that she had not been legally married ; that she had been mar- 
ried in the Choctaw territory, by one Pistole, a justice of the 
peace from Marengo county. It was also in proof, that by the 
laws and customs of the Choctaws, the husband, by his marriage, 
takes no part of his wife’s property ; that among them, a man 
takes a wife at pleasure, and dissolves the marriage whenever 
he pleases, and that the men are allowed a plurality of wives. 

Upon this state of proof, the defendant requested the Court 
to instruct the jury, that a marriage under the laws and cus- 
toms of the Choctaws, entered into in a place where such laws 
and customs are in force, is recognized as a valid marriage by 
the laws of Alabama, when the same are extended over the ter- 
ritory where the parties so married reside. 

This was refused, and the Court charged the jury—1. That 
the living together of an Indian man and woman would not be 
regarded by the laws of this State, as such a marriage as would 
affect a contract entered into by the female. 2. That if the 
defendant was abandoned by Wall, and she executed the note 
after he bad left her, that she would be bound by her contract, 
although she might have been married. 3. That if, according 
to the customs among the Choctaws, the parties to a marriage 
can dissolve it at pleasure, by mere separation, and that the de- 
fendant and Wall did so separate, then the defendant was liable 
on her contract, as a feme sole, 

The defendant excepted to the refusal of the Court to give 
the charge requested, as well as to those given, and error is as- 
signed upon the bill of exceptions. 








Harr, for the plaintiff in error. 
StH, contra. 


GOLDTHWAITE, J.—Previous to entering upon the con- 
sideration of the questions raised, by the refusal to give the 
7 
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charge requested by the defendant, it is not improper to. ascer- 
tain what facts had to be ascertained by the jury, from the evi- 
dence. The existence of a marriage between David Wall and 
the defendant, at the time when the note sued on was given by 
Mrs. Wall, was one of the principal matters to be passed upon. 
Once established, to the satisfaction of the jury, as having been 
entered into, in eonformity with the usages of the Choctaw tribe 
of Indians, its effect, in connection with the laws of this State, 
hecame a very material subject of inquiry. The defendant in- 
sisted, then, and now, that if this marriage was valid, by the laws 
and usages of the Choctaw tribe of Indians, it is recognized as 
valid by the laws of Alabama. The validity of the marriage, 
and not the consequences of it, as to the defendant, was, at that 
time, the subject for instruction, If the marriage is not to be 
recognized as valid by our law, it was of no consequence to 
the defendant, what further charge was given, for or against 
her, because her entire defence rested on sustaining that propo- 
sition. All the testimony in relation to rights of husband and 
wife, under the Choctaw law, may have been of a disputable or 
doubtful nature. These observations are called for, because it 
has been assumed that this charge was immaterial, and that all 
the case is covered, by the charge actually given by the Court. 

1, With respect to the refusal of this charge, it is not unlike- 
ly that the Circuit Court intended to be understood, by the coun- 
sel, that the charge was refused, not as an incorrect proposition, 
but for the reason that the case was clear for the plaintiff, even 
if it was conceded. Ifsuch was the impression of the Court, 
the charge should have been given, with thé necessary expla- 
nation to direct the jury to the consideration of those points 
deemed to be more material. The general rule upon this sub- 
ject is, that a marriage, valid at the place where contracted, is 
deemed to be valid every where else. [Story Confl. of Laws, 
77, §§ 79, 103, 113, a.] It is said by the same author, that the 
most prominent, if not the only exceptions to this rule, are those 
mafriages, involving polygamy and incest. [Ib. §113, a, 114} 

These, the learned author says, Christianity is understood to 
prohibit, and therefore no Christian country would recognize 
polygamous, or incestuous marriages. Lord Brougham, in 
Warrender v. Warrender, (cited in a note to § 114, 9 Bligh. 
112,) says, “it is important to observe, that we regard it, (mar- 
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riage,) as a wholly different thing, a different status, from Torke 
ish or other marriages among infidel nations; because we elear- 
ly never should recognize the plurality of wives, and consequent 
validity of second marriages, standing the first, which second 
marriages, the laws of those countries authorize and ralidate.” 
If this doctrine is to be understood as leading to the conclusion; 
that a Court can collaterally inquire into the existence of such 
a relationship, as would, in a direct proceeding, annul the mar- 
riage, it is very questionable whether it is sustainable. [1 Black: 
Com, 434.] A parallel case, to a Turkish, or other marriage in 
an infidel country, will probably be found among all our savage 
tribes, but can it be possible, that the children must. be illegiti- 
mate, if born of the second or other succeeding wife? How+ 
ever the true rule may be, it is immaterial to this case, unlessit 
can be shown, that when the law tolerates polygamy, there can 
be*neither lawful wile or legitimate children, for here, the evi- 
dencé does not disclose any previous marriage. 

The validity of the marriage may possibly have been denied 
upon the impression, that having been contracted within the ter- 
ritorial limits of the State, it cannot be affected by Choctaw 
usages or customs, though both parties were of that tribe, and 
resident within its bounds. 

2. The refusal cannot be sustained on this ground. «-Waiv- 
ing the consideration of the peculiar relation which these Indian 
tribes bear to the States, within the limits of which they were 
resident, and assuming that the individuals composing the tribes 
could, by the States, have been made subject to their general 
laws, the question yet remains, whether, at the time of this sup- 
posed marriage, the laws and usages of the Choctaw tribe had 
been abolished or superseded; or, whether they composed. a 
distinct community, governed by their own chiefs.and laws. It 
is not pretended, that any statute producing this effect was then 
passed, and therefore, if lost at all, their local laws must have 
been lost,in consequence of their living within the territorial lim- 
its of the States. It may be difficult to ascertain the precise 
period of time when one nation, or tribe,is swallowed up by an- 
other, or ceases to exist; but until then, there can not be said to 
bea merger. Itis only by positive enactments, even in the case 
of'conquered and subdued nations, that their laws are chenged 
by the conqueror. ‘The mere acquisition, whether by tréaty or 
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war, produces no such effect. It may therefore be considered, 
that the usages and customs of the Choctaw tribe continued as 
their law, and governed their people, at the time when this mar- 
riage was had. The consequence is, that if valid by those cus- 
toms, itis so recognized by our law. 

For that error, in refusing thus to charge, the judgment must 
be reversed, and the cause remanded. 

3. But although this result is arrived at, it yet remains neces- 
sary to ascertain what further instructions ought to have been, 
or should be given. The evidence tended to show, that by the 
Choctaw law, the husband takes no part of the wife’s property. 
A necessary consequence of this peculiarity is, that the wife 
must have the capacity to contract, for otherwise she would be 
incapable, in nany instances, to preserve or protect her proper- 
ty. The bill of exceptions is silent as to any positive law among 
them, as to this point, but the inference is direct and immediate, 
from what was proved, Having, by their law, the capacity to 
contract, it is also likely that means were provided by it, for its 
enforcement ; but if that was the case, we do not see how she 
could be sued, in a Court of law, so Jong as the marriage con- 
tinued. .It would present nothing, but the case of a wife with a 
separate estate to her own use. It may be. possible, that the 
objection to the form of action could not be urged at the trial, 
but it is unnecessary to consider this point further, because we 
are clear, that the marriage was dissolved according to Choc- 
taw usages, by the abandonment of the husband. 

4. Whatever may have been the capacity of the husband to 
abandon his wife, and thereby to dissolve the marriage, if both 
had become residents of Alabama, after the tribe had departed 
from its limits, it is very clear that the same effect must be giv- 
en to a dissolution of the marriage, by the Choctaw law, as giv- 
en to the marriage by the same law. By that law, it appears 
the husband may at pleasure dissolve the relation. His aban- 
donment is evidence that he has.done so. We conceive the 
same effect must be given to this act, as would be given to a 
lawful decree in a civilized community, dissolving the marriage. 
However strange it may appear, at this day, that a marriage 
may thus easily be dissolved, the Choctaws are scarcely worse 
than the Romans, who permitted a husband to dismiss his wife 
for the most frivolous causes. [Story Confl. of Laws, 169.] 
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The jury then, should have been instructed, that notwith- 
standing the marriage, if contracted according toChociaw usage, 
between members of the tribe, in their own territory, before 
their laws were abrogated, was valid, yet the wife had the ca- 
pacity to contract, and in case of a valid contract, was liable to 
be sued as a feme sole, if the marriage could, by the Choctaw 
law, be dissolved by the husband, at his pleasure, and was so 
dissolved, which might be inferred, if the husband abandoned 
his wife, and went with his tribe i rs the Mississippi, or else- 

where. 

Judgment reversed and remanded. 








[Nore.—This cause was decided at June Term, 1844, and should have 
been published in the 6th or 7th volume of Reports.] 





PALMER, usz, &c. vv SEVERANCE AND STEWART. 


1. When a defendant is offered as a witness, to prove usury, he cannot be 
confined in his testimony to the instrument upon which the suit is brought, 
but may prove other transactions connected with it; as that other notes ex- 
isted, which have been cancelled, the consideration of which entered into, 
and formed a part, of the note sued. 

2. A promise by the maker, to an innocent holder of usurious paper, to pay 
it, if indulgence is given, is binding on him, and may be enforced, if the 
delay is given. 


Error to the Circuit Court of Russell. 


Assumpsit by the plaintiff, against the defendant in error, on 
_Several promissory notes. The defence was, that the notes were 
“ usurious. 

The defendants being examinéd as witnesses, the plaintiff ob- 
jected to their proving any thing but the rate of interest, but the 
Court permitted them to prove the entire consideration, embrac- 
ing payments made by them, before their notes were given, which 








Palmer, use, &c. v. Severance and Stewart. 


were but the renewal of other notes, given for borrowed money, 
to all w the plaintiff excepted. 

T proof conducing to show, that the first note of de- 
Sendants, bought by plaintiff, was made for the purpose of obtain- 
ing a usurious loan, the plaintiff's counsel moved the Court, to 
charge, that if this note was purchased by plaintiff, without any 
knowledge of the purpose for which it was made, and without in- 
tent to violate the Jaw against usury, plaintiff was entitled to re- 
cover the amount of said note, which charge the Court refused to 
give, and plaintiff excepted. 

There was also proof conducing to shew, that one from whom 
the beneficial plaintiff bought the notes, after obtaining them, cal- 
led on the defendants for payment—that defendants had previ- 
ously objected to paying, on account of the usury, but on this oc- 
casion, told the holder of said notes, that if he would wait with 
him until the end of year, he would pay the note, and legal inter- 
est—that the holder did wait accordingly. Upon this proof, 
the plaintiff asked the Court to charge, that if the defendant had 
agreed with the nominal, or beneficial plaintiff, or the holder, from 
whom the notes were*bought, upon consideration of time given, 





to pay the principal and legal interest, and time had accordingly 
been given, the plaintiff was entitled to recover the principal and 
legal interest; which charge the Court refused to give, and the 
plaintiff excepted. The jury found for the plaintiff one dollar, for 
which the Court rendered judgment. 

The errors assigned are, the matters of law arising out of the 
bill. of exceptions. 


Heypenrexor, for plaintiff in error, submitted the cause, and 
cited Clay’s Dig. 590; 3 Ala. Rep. 158; 2 Taunton, 184. 


ORMOND, J.—When the defendant is offered as a witness, 
under the gtatute to prove usury, he is competent to prove any 
fact which tends to establish the usury. He cannot be confined 
in his testimony, to the instrument upon.which the suit is brought, 
but may prove other transactions connected with it; as that other © 
notes existed, which have been cancelled, and the consideration 
of which entered into, and formed a part of the note sued upon. 

-From the ambiguous manner im which the facts are stated in 
the: bill of exceptions, we are at some loss to know, what the 
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point was, intended to be raised by the first charge. Presum- 
ing the fact to be, that the plaintiff acquired the note without 
knowledge of the usury, and that the defendants executed another 
note in lieu of it, the case of Cameron and Johnson v. Nall, 3 
Ala. Rep. 158, is an authority in point, to show, that the substitu- 
ted note, would not be affected by the original usurious considera- 
tion, but that the principal, and legal interest, might be recov- 
ered. 

So in regard to the facts upon which the last charge of the 
Court is prayed. Understanding the bill of exceptions to state, 
that the promise of the defendant to pay principal and interest, if 
the holder would wait until the end of the year, was made to one 
who had acquired the note, by purchase, or otherwise, and not 
to the original payee, the delay would be a sufficient considera- 
tion to entitle the holder to recover; as he might thereby lose his 
recourse upon the person from whom he obtained the note. 

Such a promise, made to the person with whom the usurious 
contract was made, would not be binding on the promissor, as it 
would be without consideration. 

From the interpretation we put upon the bill of exceptions, the 
Court erred in both the charges given to the jury, and its judg- 
ment is therefore reversed and the cause remanded. 











HODGES v. THE STATE. 


sd 


1. It is competent for the clerk of a Circuit Court to issue a writ of error to 
remove to this Court, a cause in which a final judgment has been rendered 
upon a forfeited recognizance, or for a fine or penalty, without a previous 
order for that purpose. 

2. Wherever a person charged with a criminal offence; is put upom his trial, 

he is, by operation of law, committed to the custody of the sheriff, without. 
either a general or special order for that purpose, 

3, The act of 1812, merely furnishes a remedy, by which a fine assessed 
against a party committed to custody, may be recovered of the sheriff, &c., 
or their sureties, in case of escape; but in addition to this proceeding, the 
party guilty of a breach of official duty, might be indicted, if the facts of 
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the case were such as constituted an offence at common law: consequent- 
Ty, the provisions of the Penal Code, which provide for the punishment of 
escapes, are merely substitutes for the common law, and do not abrogate 
the act of 1812. 

4. The act of 1815, requires the county treaserer to proceed against delin- 
quent sheriffs, &c., for the recovery of fines, &c.; consequently it is not 
‘competent for the Court in which the judgment was rendered, to institute 
the proceeding against the sheriff, mero motu. 


Writ of Error to the Circuit Court of Barbour. 








Pulaski Mann and Leroy Gunter, were charged in three seve- 
ral indictments, with assaults and batteries ; on all of which they 
were found guilty, by the verdicts of juries. In the first case, 
the parties were fined eighty-five dollars each; in the second, 
eighteen dollars each; and in the third, twenty dollars each. 
Judgments were accordingly rendered against each of the de- 
fendants for the fines and cost. 

~It is shown by the record, by a recital of the fact, that Mann 
and Gunter were committed to the custody of the plaintiff in er- | 
ror, who was the sheriff of Barbour, and that he has omitted to = 
retain them in custody, but suffered them to escape. Thereupon 
it is ordered, that rules be issued returnable to the next term, re- 
quiring the sheriff to show cause why he should not be attached : 
for contempt in the premises. A citation was accordingly issu- = 
ed, executed and returned. The case thus made coming on for 
trial, an entry was made, reciting, that the defendant showed for ~ 
cause, that said escapes were involuntary, and moreover, that © 
there was no order of record, committing said Mann and Gunter, 5 
nor either of them,to his (defendant, Hodge’s,) custody; and so ei 
it appears from an inspection of the record of the said convic- | 
tions of the said Mann and Gunter, at the last term ; nor is there 

any general order of that term, that prisoners convicted at that 

term, be in custody till fine and costs are paid, shown to the Court, 

as being upon the record of proceedings of saidterm. And fur- 

ther, the said Hodges showed for cause, that after the adjourn- 

ment of said last term, he took the said Gunter, but finding no or- 

der of record for his detention, he released him. And now it is 
considered by the Court, that said showing is insufficient, and =~ 
that the State of Alabama recover from the said Hodges, the sum 
of $259 13, for the balance of fines and costs upon said convice 
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tions, of said Mann and Gunter, for which execution may 


issue.” 








Burorp, for the plaintiff in error, insisted that the rights of 
Courts to punish for contempt, was restricted to cases of misbe- 
havior in the presence of the Court, or for disobedience of any 
party, juror, witness, or officer, to some process, rule or order of 
such Court. fClay’s Dig. 151, § 5.] 

The record shows, that there was no order for the convicts’ 
detention; and if there had been, the remedy is by indictment, 
and on conviction a fine, from two hundred to one thousand dol- 
lars. [Clay’s Dig. 429, § 13.] 





Arrorney Generat, for the State, moved to dismiss the writ of 
error because it was issued by the clerk of the Circuit Court, when 
the statute requires an order from this Court, or one of its Judg- 
esin vacation. [Bourne v. The State, 8 Porter’s Rep. 458.} 

If his motion was overruled, he insisted that the proceeding 
against the sheriff was authorized by the statute. [Clay’s Dig. 
247, §§ 4,10.] The provision on which the plaintiff in error re- 
lies, does not repeal the previous act, but is merely cumulative. 
[Clay’s Dig. 429, §§ 12, ¥3.] 

The record need not have shown, that Mann,and Gunter, were 
committed to the sheriff by express order. It is no objection to 
the proceeding, that the sheriff was required to answer for a con- 
tempt ; such a requisition was proper. 


COLLIER, C. J.—It has been always considered, that the 
general law, which authorizes a glerk of the Circuit Court to 
issue a writ of error, to remove to this Court, a cause in which 
a final judgment, &c., has been rendered, embraces a case like the 
present. Judgments on forfeited recognizances, or fines or pen- 
alties, imposed without a previous indictment, or the verdict of a 
jury, have been thus revised. The provision of the Penal Code 
applies to judgments rendered on indictments, and does not re- 
quire an application to this Court for a writ of error, where’ the 
proceeding is by motion. [Clay’s Dig. 470, § 2.] 

It is provided by the act of 1812, among other things, that if 
any person shall be committed to the custody of any sheriff, or 
other officer, by any of the Courts of this State, until the fine, for- 
8 
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feiture or amercement, for which he was committed, shall be 
paid, who shall suffer him to escape, &c.; then “it shall be law- 
ful for the Comptroller of Public Accounts, upon motion in the 
Cireuit Court, to demand judgment against such sheriff or other 
officer, or their securities, for the fines, forfeitures, or amerce- 
ments, mentioned in such writ, or forso much as shall be return- 
ed levied, or for the amount for which the defendant, or defend- 
ants, shall have been committed;” and such Court is authorized 
to give judgment accordingly, and award execution thereon. 
Provided, ten days previous notice of the motion be given. [Clay’s 
Dig. 247, § 4.] 

By the act of 1815, it is enacted that all fines and forfeitures 
shall thereafter be paid into the county treasury, and not into the 
State treasury, &c.; and the county treasurer is hereby required 
to. proceed immediately, against any officer who shall fail to 
comply with the provisions of this section. [Clay’s Dig. 249, 
§ 10. 

a twelfth and thirteenth sections of the fifth chapter of the 
Penal Code provide, that if any sheriff, &c., having the legal cus- 
tody of any person, charged with, or convicted of a criminal of- 
fence, shall voluntarily suffer, or permit, the person so charged 
or convicted, to escape, he shall, on conviction, be punished by 
imprisonment in the penitentiary, &c. And if, through negli- 
gence, he shall suffer any prisoner in his custody, upon a convic- 
tion, or upon any criminal charge, to escape, he shall, on convic- 
tion, be fined, not less than two hundred and not exceeding one 
thousand dollars. [Clay’s Dig. 429.] 

Whenever a person charged with a criminal offence is put up- 
on his trial, he is by operation of law, committed to the custody 
of the sheriff, and there is no necessity for either a general or 
special order, mandatory to that officer. From that moment the 
accused is in legal custody, and the sheriff, as the executive offi- 
cer, is charged with his safekeeping. 

The act of 1812, merely furnishes a remedy by which the 
fine, &c., with which the party committed was charged, may be 
recovered of the sheriff, or other officer, or their sureties, in 
case of his escape. . Its effect is to impose on them a liability in 
numero, where an escape has been suffered. But the party guil- 
ty of a breach of official duty, was still subject to an indictment, 
if the facts were such as to constitute an offence. So the officer 
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might have been twice charged, once on motion under the sta- 
tute, to recover the fine, and again on indictment. This being 
the law, the provisions of the Penal Code prescribing the punish- 
ment for a voluntary and a negligent escape, are merely substi- 
tutes for the common law, and do not repeal or abrogate the act 
of 1812. 

The act of 1815, directs, that «all fines and forfeitures shall 
thereafter be paid into the county treasury,” and requires the 
county treasurer to proceed against delinquent officers, as it was 
previously the duty of the Comptroller of Public Accounts to do. 
The proceeding in the present case indicates that the Court me- 
ro motu, or, perhaps, at the instance of the solicitor, was the actor. 
This is an irregularity which we think fatal to the judgment ; the 
motion should have been made on behalf of the county treasurer, 
and he should appear as the party seeking the judgment of the 
Court. For this defect, the judgment of the Circuit Court is re- 
versed, and the cause remanded. 























HOGAN & CO. v. REYNOLDS. 






1. It is irregular to permit a witness to give evidence of the general law mer- 
chant. 

2. It is not improper to permit the parties to ask a witness, whether he in- 
tended to convey to the jury a specified impression, by what he had previ- 
ously stated. ‘ 

3. A witness having stated, that one of the firm sued had borrowed a sum of 
money from a third person, of which a part had been paid from the firm ef- 
fects since its dissolution, also stated, that he thought the note of the firm 
was given for the money so borrowed, but was not certain whether it was 
the note of the firm sued on, or the note of another firm, of which the same 
partner was a member ; under these circumstances the evidence is admissi 
ble, although the note is not produced, or its absence accounted for. 

4, A receipt in these terms, to wit: “ Received of W. R. one of the executors of 
W. W. two notes of hand on W. G. & J. McN. amounting te $1750, due 

Ist January, 1838, which we are to collect, or return the same to said R. 
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with interest from the time it was due,” is open to explanation by parol ev- 

_ idence, so as to show whether the words with interest, &c. was intended to 
refer to the return of the money, by the signers, or to the amount which 
was to be collected from the notes. 

5. The receipt being signed by a firm, and the question being, whether all 
the members were bound, or only the one signing it, in the absence of all 
explanatory evidence, the Court should give it the construction which will 
operate most strongly against those purporting to be bound by it. 

6. It is not within the ordinary scope of a partnership created for the mere 
purpose of buying and selling merchandize, to receive and undertake to 
collect notes. 

7. If there is a distinction, as to the capacity of one partner to bind the firm, 
between the borrowing of money and notes, it does not apply when the bor- 
rowed note is taken for the purpose of receiving money upon it, and the 
money is actually received. 

8. Ifa partner has converted the money of another to his own use, and after- 
wards appropriates the same sum to the purposes of the firm, the firm does 
not thereby become a debtor to the person whose money has been convert- 
ed; butifone partner, in the firm name, but without the authority of his 
partners, obtains money and applies it to the use of the firm, the firm is liable 
the instant the appropriation is so made, although it would not be in the ab- 
sence of such appropriation, because of the defect of authority. 








Error to the County Court of Talladega. 


Assumpsir by Reynolds, against Hogan, Hardin & Tompkins, 
as partners ofa mercantile firm, doing business under the name 
of James A. Hogan & Co. The declaration, besides the general 
counts, contains several in which the liability of the defendants is 
charged to arise from a written instrument, in these terms : 

«March 12th, 1838. Received of Walker Reynolds, one of 
the executors of the estate of William Wilson, dec’d, two notes of 
hand, on William Graham and John McNeil, amounting to sev- 
enteen hundred and fifty dollars, due the Ist day of January, 1838, 
which we are to collect, or return the same to said Requolis, 
with interest from the time it was due. | 

Jas. A. Hogan & Co.” 

Harden and Tompkins pleaded the general issue, and denied, 
by affidavit, the execution of the instrument, described in the spe- 
cial counts, and therein alledged to.be made by them, as well as 
by their co-defendant. 

At the trial, the plaintiff gave in evidence, articles of co-partner- 
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ship between all the defendants, executed in May, 1887. These 
articles recite, that the partnership was to be considered as form- 
ed the Ist April, 1836, and continue five years. . Hogan put in 
$2,010 25, in goods on hand, besides certain real estate. Tomp- 
kins was:to put in $5,000, $2,010 25 of which had been previous- 
ly put in by one R. H. Garr, into the firm, and the remainder in 
money. Harden was to put in $5,000, in money. The busi- 
ness was to be carried on by Hogan, under the name of James A. 
Hogan & Co.,and the profits of the business of Hogan, Simms & 
Kerr, was to go tothe benefit of the business of Hogan & Co, 

The firm could be dissolved and its business controlled by a 
majority of the partners. He also gave in evidence, the instru- 
ment in writing before set out, and proved that the makers of the 
notes therein mentioned were perfectly good, and that they were 
paid as soon as presented. It was also in evidence, that the firm _. 
of Hogan & Co. was a mercantile firm, of an ordinary character, 
in which Hogan was the active partner, and the other defendants 
were silent members, The firm was shown to have been dis- 
solved in February, 1839, and its affairs. committed to a trustee, 
named by them, for settlement. 

The plaintiff offered evidence, showing that Hogan had obtain- 
ed a note from one Sawyer, which called for $1,000, due from 
one Jenkins. Hogan had collected the money on it, and the 
witness who spoke of this transaction, thought the note was ob- 
tained on the firm account, but was not certain whether it was 
Hogan & Co. or Hogan, Carr & Co. Hogan stated at the time 
he procured this note, that the firm owed Jenkins, and it would 
answer the purpose of money. Hogan afterwards paid the wit- 
ness the amount of the note then borrowed, partly in a claim” 
the firm held against the witness, but there was no proof that 
this arrangement was known to the other defendants, or to the 
plaintiff. 

The plaintiff then asked a witness, who was.a merchant, wheth- 
er it was within the custom of merchants, under the law met- 
chant, for any member of a firm to borrow money in the: firm 
name. Thesame question was asked of another merchant, and 
permitted. in both witnesses to be answered in the affirmative; 
notwithstanding an objection by the defendants; who thereupon 
excepted. 

The plaintiff called'a witness, who stated that he had a con- 
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versation with defendant, Harden, whom he asked why he let 
Reynolds sue him. Harden replied, Reynolds had a right to 
sue him, he supposed, that the firm owed him money. Witness 
then said to Harden—but Reynolds says you promised to pay 
him themoney. Harden replied--Reynolds told me he held the | 
note of the firm for money, but when I came to see it, it was a © 
receipt for the collection of notes—not a mercantile transaction, | 
and without the scope of the partnership. The defendants then | 
asked a witness, if Hogan could have borrowed this amount of 3 
money on his own responsibility. The witness replied, he could, | 
from some persons. The plaintiff then asked the witness, if he ] : 
desired to be understood as saying, that Hogan could have bor- | 
rowed the money from Reynolds. To this question the defend- | 
ant objected, but the Court permitted the witness to answer ; and fl ; 
he then said he thought not. The defendants excepted to this. ~ 

The defendants proved that the firm had a cash capital, at its | 
formation, of $12,000, which, with prudent management, was ~ 
sufficient to sustain the business without borrowing. The same a 
witness proved that collections were deferred in the fall and win- res 
ter of 1838-9. The plaintiff then proved that Hogan had bor- |” 
rowed $2,000 in cash of one Ball; that a part of the money, since i 
the dissolution of the firm, had been paid out of the firm effects, be 
the consent of the partners. Toall this about borrowing money, 
the defendants objected and excepted. 

The witness then stated that he thought Hogan gave Ball the fl 
note of the firm of James A. Hogan & Co., but was not certain | “ 
whether it was that or the note of Hogan, Carr & Co. The™ 4 
defendant objected to the witness speaking of the note, until its” 
absence was first accounted for, but the Court admitted the evi- j ‘ 
dence ; to which the defendant excepted. The defendants then 7 
proved, that in August or September, 1838, a dissolution of the * 
firm was proposed, and preparatory thereto, Hogan made out a|~ 

~ statement of what he said were the firm liabilities and assets.| 
The witness then before the Court, produced a paper, which he 
said was that statement, and the defendants asked if the debt” 
now sued for, was included in that statement. The plaintiff ob-” a 

~ jected to this question, and to all evidence in relation to that pa-_ 
per. ‘The Court sustained the objection, and the defendants ex- * 
cepted. 

The witness then stated, that he was the clerk of Hogan & co 
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and familiar with their books, and that no writing within his 
knowledge had ever been made concerning the notes mentioned 
in the receipt, or their proceeds. ? 

It was further proved, that the notes named in the receipt were 
collected, and their proceeds applied under Hogan’s direction. 
Some seven or eight hundred dollars were shown to have been 
appropriated to the firm liabilities, and as to the remainder there 
was no proof as to its application ; nor was there any proof that 
either of the other defendants knew of its appropriation to firm 
purposes, or of their consent that it should be so applied, save such 
inferences as may be drawn from the facts previously stated ; nor 
was there any proof of objection by them, to the appropriation, 
further than the facts previously set out. 'The defendants then of- 
fered to prove, by a witness, that im a conversation had with Ho- 
gan, in reference to the subject matter of the suit, Hogan told the 
witness, that if the firm would not take the money he would, and 
buy negroes, whose increase would be worth more than the in- 
terest of the money. The plaintiff objected, and the Court ex- 
cluded the evidence ; to which the defendants also excepted. 

This being substantially all the evidence before the jury, the de- 
fendants requested the Court to charge the jury— 

1. That the plaintiff having produced the special contract, to 
wit, the receipt, he must recover on that receipt, or not at all. 

2. That if they should believe that the receipt sued on was giv- 
en without the scope of the ordinary dealings of the firm of Hogan 
& Co., Harden and Tompkins were not bound by it. 

3. That should they believe,the firm of Hogan &Co. was a mer- 
cantile firm,engaged in the ordinary business of buying and selling 
merchandize, and not in the habit of giving receipts for notes for 
collection, then Harden and Tompkins were not bound by the 
receipt, unless they gave their assent to it, or in some way ratified 
the act. 

4. That to entitle the plaintiff to recover for money collected 
on the notes mentioned in the receipt, (if any was collected,) and 
if the jury should find that the receipt was given without the scope 
of the ordinary patnership dealings, and that the giving it was 
not assented to, or sanctioned by Harden and Tompkins, the 
plaintiff must show that the meney was used by, or came into the 
firm, by the consent, or with the knowledge of Harden and 
Tompkins. 
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5. That if any money was collected from the notes, the plain- 
tiff inno event could recover, without proving a demand of the 
moréy before suit; and if the plaintiff had failed to.prove a de. 
mand, the jury should find for, Harden and Tompkins on the com- 
mon counts. 

6. That a partner of an ordinary mercantile firm has no au- 
thority to borrow notes on other individuals, and bind the firm for | 
their collection, or return, without the acquiesence or consent of |7 
his partners ; nor does it alter the case, that the partner thus bor- 
rowing the notes, intended to use the funds arising from their col- 7 
lection for partnership purposes. 








7. That if they should be satisfied the receipt exhibited was © 


given without the scope of the partnership dealings, and that ~ 
Harden and ‘Tompkins neverratified the act, either directly or | 
indirectly, then the plaintiff is not entitled to recover against them, © 
for any money brought into the concern as the proceeds of the | 
notes, or applied to the payment of firm debts, without their know- | 
ledge or consent. 
8. If they should find that Hogan was the active partner of 


the concern, that did not autherize him to bind the firm, upon ~~ 


contracts unconnected with the business of the firm. 


9. If they should believe that Harden, under the representa- 7 


tion of the plaintiff, that he held the note of the firm of Hogan & 
€o., promised to pay it, this would not render the firm liable up- 
on the receipt exhibited. 

Each of these charges as asked was refused, and the jury was ~ 
charged in these terms : ¥ 

« A receipt by a partner of a mercantile firm, the legal import of |~ 
which is to collect money on notes, is without the scope of the | 
partnership dealings; and if the jury,.after taking all the evidence | 
should find, that this isa receipt solely, and only for collecting mo- 


ney on notes, then they should find for defendants. But, should |~ 


the jury, from the force of evidence, as they can and may, be- 
lieve, that the receipt contains such language and such terms as / 
will imply a borrowing on the part of Hogan, from Reynolds, of 

money, and that the proceeds were realized from the notes, and 
applied to purposes of the partnership, then the receipt does come 
within that provision of law which says, that one partner may 
bind the firm, in all matters growing out of, or having reference 
to the business thereof.. The receipt, embracing a promise to pay 
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interest, may be regarded by the jury, not so mnch a receipt 
for the collection of notes,as an arrangement to borrow money, 
as it isnot usual for officers of the law, or collecting agents to 
pay interest, and the law will not compel them to do so, until 
after 4 demand and refusal. 

“If the jury believe the arrangement was made by Hogan, 
to borrow money, and was not made by him in his individual 
capacity, and applied to his individual use, then they should 
find for the plaintiff. 

If Hogan gave the instrument sued on, and a part of the mo- 
ney was applied to the debts due by the partnership, the firm 
is bound for the whole. 

The receipt is not like the iron bed of Procrustes—it. is the 
foundation of the action, and must be taken in connection with 
the other evidence in the cause ; and the jury ought to consider 
any evidence going to show, that money was received on the 
notes, by Hogan, and applied to the business of the firm. That 
parol evidence is not admissible to vary a written instrument, 
but the jury will give weight to any thing which tends to sub- 
stantiate it.” 

The refusal to give the several charges requested, and that 
given, were excepted to, by the defendants, and are now: as- 
signed as error, as is also the several rulings of the Court, upon 
the matters of evidence excepted to at the trial. 








W. P. Camron, Ware, and S. F; Rice, for the plaintiffs in 
error, contended— 

1. That it was error to allow witnesses to give evidence of 
the law merchant, 

2. It was irregular to permit the witness to give his opinion 
with reference. to the fact, that Reynolds would not have lent 
money to Hogan individually. 

3. The allowing a witness to speak of a transaction in which 
a note was given for borrowed money, without the production 
of the note, is in direct opposition to a well known rule of evi- 
dence ; and in the particular instance referred to, if the paper 
had been produced, it might have shown the entire statement 
to have no connection with the suit. 

4. The principal question is, whether the firm is bound by 
Hogan’s eodanthing to collect or return notes. Such acts are 
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not within the ordinary business of commercial partnership, and 
therefore the firm is not bound. [Story on Part. 165, 169, 173, 


175, 221, 225; Catlin, Peoples & Co. v. Gilder’s Ex. 3 Ala. 
Rep. 536.] 

5. Nor does the fact that money thus raised without authori- 
ty, is carried into the firm, make the other parties responsible. 
[Whitaker v. Brown, 16 Wend. 505; 8 N. Hamp. 363; 21 
Wend. 365.] 

6. The borrowing of notes cannot be regarded in the same 
light as the borrowing of money, for the reason, that there is 
necessarily some limit to the power to borrow. Such an 
act is not usual, and therefore the power to do it ought not 
to be.inferred.. [Cook v. Branch Bank at Mobile, 3 Ala. Rep. 
178; Mauldin v. same, ib. 502; Fisher v. Campbell, 9 Porter, 
216.]. It would not be contended, that land, slaves, &c., could 
be borrowed, so as to bind the partnership, and it is difficult to 
define the distinction between such acts and this. 








Peck, contra, insisted there was no error in the several points 
ruled at the trial. 

1, It was irrelevant, perhaps, to ask any witness what the 
law merchant was, but certainly a correct exposition of it ought 
not to reverse a judgment. 

2. It is a mistake to suppose that witness gave his opinion 
upon the probability of Reynolds trusting Hogan alone. He 
was merely asked ifhe wished to convey a particular impres- 
sion to the jury, and very properly was permitied to answer, 
that he did not. 

3. It was impossible for the witness, or for the plaintiff to pro- 
duce the note given by Hogan, for borrowed moncy to another 
person. The inference clearly is, that it had been paid and 
cancelled; however it may be, it is not within the reason of the 
rule, or indeed of its letter. 

4. The receipt is capable of no other construction, than that 
the money was to be loaned if collected. . It is therefore within 
the general scope of the business of a mercantile firm. Collyer 
on Part. 103, 212, 219, Gow. 52, 53; Collyer, 215, note, 68; 1 
Esp. 406.] 

5. But one partner may not only bind the firm, in the ordina- 
ry acts connected with its business, but also by acts out of that 
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course, if done with reference to matters transacted by the firm. 
[Collyer, 237, 271; Gow, 76, 74; 1 Salk: 291.] 

6, The appropriation of the money to firm purposes, makes 
the partnership responsible. [Gow, 57; 6 Conn. 497.] 

7. The plaintiff was entitled to a charge, giving a construc- 
tion to the receipt, and although some of the charges asked and 
refused, may be correct enough, as mere abstract propositions, 
they were properly refused, because not involved in the evi- 
dence before the jury. It is possible too, the charge given may 
contain propositions which are debateable, yet they could:not, 
nor did, affect the merits, which are clearly with the plaintiff. 








GOLDTHWAITE, J.—The investigation, severally, of each 
of the questions raised in this case, would swell our opinion to 
an undue length. We shall therefore limit ourselves to the de- 
cision of those points of evidence which were made at the trial, 
and the ascertainment of the rules by which, in our judgment, 
the cause ought to have been governed in the Court below. 

1. It was doubtless irregular to permit any witness to give 
evidence of the general law merchant, and it is very possible, if 
the objection was made to the relevancy of such evidence, the 
exception would be of sufficient weight to reverse the judgment; 
but this point being one of no importance, as we consider the 
case, we decline any further expression upon it. 

2. The next exception calls in question the propriety of per- 
mitting a witness to say, that his testimony was not intended to 
convey the impression to the jury, that he supposed. the plaintiff 
would have lent the money to Hogan individually. Weseeno 
reason why such explanation should not have been given; the 
question asked of the witness was, whether Hogan, on his own 
responsibility, could have borrowed sucha sum of money. The 
answer of the witness was, that he could, from some persons; 
and, as this was nothing more thanthe expression of his opinion, 
there was no impropriety in ascertaining if the plaintiff was in- 
tended to be included in his answer. 

3. The only other exception to the evidence which is now 
insisted on, is, that which questions the right of the plaintiff to 
examine his witness, as to some money borrowed by Hogan, 
from one Ball, for which either the note of Hogan & Co. or of 
Hogan, Carr & Co. was given, because the note was not pro- 
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duced or accounted for. The true rule with respect to this 
matter, is well stated in Cowan & Hill’s notes, 1209, where it is 
said, “ but even where the law calls for the writing as the best 
evidence of the transaction to which it pertains, certain things 
relating to the writing. or the matters evinced by it, may be 
proved, without producing it, though they involve the fact of 
its existence.” ‘hus in an action for the purchase money of a 
note, sold-by the plaintiff to the defendant, parol evidence of the 
sale may be given without producing the note, or accounting 
for its absence. [Lamb v. Maberly, 3 Monroe, 179.] So the 
existence of a deed for slaves, will not prevent parol evidence 
from being given, without its production, for the purpose of 
characterising the} possession which accompanied it. [Spears 
v. Wilson, 4 Cranch, 398; see also, Rex v. Ford, 1 Nev. & 
Mann. 776.] 

It might also be said, in answer to this exception, that it was 
not affirmatively shown that the note existed, and that the ordi- 
nary presumptions were, that it was paid, and consequently 
cancelled, or destroyed, though we prefer our decision to rest 
on the general rule. 

4, Having thus disposed of the preliminary questions of evi- 
dence, we shall consider the rules which must govern the cause 
on its merits. And, first, with respect to the effect of the re- 
ceipt offered in evidence. We think undue weight is given to 
this, by both parties, for each seems to consider it conclusive of 
thecase. In our judgment, it belongs to that class of writings 
which is open to explanation. We do not now speak of that 
explanation which all writings receive, from the circumstances 
surrounding, and attending their execution, or which arises out 
of the description of the parties to them; for we consider those 
matters as proper in all cases; and as such they are held, by 
elementary writers on the subject of evidence. [Philips on Ev. 
543; Wigram on Ex. Ev. 59; Gresley’s Eq. Ev. 201.] But 
we refer to that explanation, which may be given to terms of a 
doubtful, ambiguous, or double nature. That the notes describ- 
ed in the receipt, were to be collected, and that they might be 
returned, is very clear; but it is doubtful whether the last ex- 

ression used—with interest from the time it was due—refers 
to the return of the money, by Hogan & Co., or to the amount 
which was to be collected from the notes of Graham and Mc- 











JANUARY TERM, 1845. 69 
Hogan & Co. v. Reynolds. 


Neil. It is upon the connection of this expression with the one 
or the other of these matters, that the prima facie force of the 
writing depends; for if those words refer to the payment of in- 
terest by Hogan & Co., it is difficult to resist the conclusion, 
that the partics contemplated a loan of the money, in the event 
ofits collection; but if they refer merely to the amount to bey 
collected, then it is quite obvious they do not extend the mean- 
ing of what precedes them, and the receipt is one for collection 
only. 

It would be strange indeed, if a writing of this description, 
which every one will admit to be so ambiguous, that it is diffi- 
cult to determine what was really intended by it, should be in- 
capable of explanation by extrinsic or parol evidence ; but the 
principle is well settled, that such evidence is admissible. Thus, 
if one promises to pay another a sum of money for counsel, it 
shall be intended to be for counsel in law, physic or otherwise, 
as the promisee may be of either of those, or other professions. 
[Powell on Con. 384.] So it has been held, where a bequest 
was made of a female slave and her increase, that extrinsic evi- 
dence was admissible, to explain and apply the term increase, 
to those already born, or those to be so in future. [Reno’s Ex. 
v. Davis, 4 H. & M. 283.] The case of Cole v. Wendall, 8 
John. 116, is very similar, in principle, to the one under consid- 
eration. There, one of the parties agreed to receive from the 
other, sixty shares of the stock of a certain bank, on which ten 
dollars per share had been paid, by the seller, and he was-to re- 
ceive his note for $667, from the purchaser, who was to pay 
the remainder in cash, and an advance of five percent. It was 
held, that parol evidence of the agreement between the parties 
wa sadmissible, to show, whether the term five per cent. advance, 
was applicable to the nominal amount of the shares, or the sum 
paid for them by the seller. These cases are entirely satisfac- 
tory, toshow, that wherever language is used in a written in- 
strument, which is capable of receiving two meanings, it is open 
to explanation, by parol or extrinsic evidence. 

The terms made use of in this receipt, are not so clear as to 
authorize a Court to determine positively, and absolutely. upon 
their meaning. We arrive thus at the conclusion, that this receipt 
may be explained, by extrinsic or parol evidence, so as to show 
what the parties intended by the doubtful terms. 
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5. But, however this instrument may be subject to explana- 
tion and contro!, by evidence aliunde, the question may arise as 
to its construction, in the event that no such evidence is given. 
It is a most salutary rule, and of as much force here as in any 
other case, that a written instrument is to be construed most 
strongly against the promissor ; and when he has made use of 
language of doubtful or double import, he will not be heard to 
complain, that it is taken in its strongest sense. So too, as the 
instrument is capable of two constructions, it should receive that 
which will bind all the firm, as it purports to do, instead of one 
which will bind a single partner only. Again, the rule is, that 
every part of an instrument shall receive such a construction, 
that none of it shall be rejected as insensible, if it is capable of 
meaning ; and this cannot be applied to the last phrase of the 
receipt, without construing it to mean an engagement by the 
firm, to pay interest upon the sum of $1,750, (if collected from 
Graham and McNeil,) from the time it was due from them. 

6. If, however, the evidence before the jury, satisfied them, 
that the doubtful phrase in the receipt, referred merely to the 
collection of interest from Graham and McNeil, then the ques- 
tion would have arisen, huw far the firm was bound by the act 
of Hogan. It certainly is not within the ordinary scope of a 
partnership, created for the mere purpose of buying and selling 
merchandize, to receive, and undertake to collect, notes on oth- 
er persons ; though we are not unaware that it is extensively 
the practice for commercial firms, in one place, to send their 
demands to other firms, or houses, doing business near the resi- 
dences of the debtors. How far the assent, or concurrence of 
all the members of the firm might be presumed, from the act or 
correspondence of one, in the name of the firm, is not here the 
question, and therefore calls for no consideration. Whatever 
the presumptions in such a case might be, it is evident they 
would not be the same where the party seeking the collection, 
resided in the same vicinage with the house to which these de- 
mands were committed, and when he possessed the same facili- 
ties for collecting them in person, or for transmitting them to 
others. 

7. It is conceded that one partner may bind the firm, for 
money borrowed in the firm name; but the power is denied to 
borrow notes on other individuals. We will not discuss this 
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point further than to say, that if there is a distinction between 
the borrowing of money, "nd notes, it does not apply; when the 
borrowed note is taken for the purpose of receiving money up- 
onit; and such is actually received. No one can suppose the 
giving acheck upon a bank, or an order, or a draft upon a third 
person, is not aloanof money, when that is afterwards received; 
and. we can perceive no reasonable distinction between these 
cases, and the transfer ofa note, followed by a similar payment. 

8. It is doubtless true, that if one partner has converted mo- 
ney to his own use, and he afterwards appropriates the same 
sum to the purposes of the firm, the latter does not thereby be- 
come a debtor to him whose money has been converted; but 
such a state of facts is widely different from the case, where 
one partner, in the firm name, but without the actual authority 
of his partners, obtains money, and applies it to the use of the 
firm. The firm, in consequence of the defect of authority, 
might not be liable without the application of the money to firm 
purposes; but certainly becomes so, the instant the appropria-, 
tion is made. 

This summary of rules, will enable us to determine all the - 
questions presented by the refusal to give the charges request- 
ed by the defendants, as well as the charge actually given. It 
is possible, that all the evidence before the jury was not sufficient 
to destroy the prima facie intendments arising out of the re- 
ceipt; but we cannot say there was no evidence to be consid- 
ered in that connection. We cannot, therefore, coincide in the 
plaintiff’s view, that the charges asked are wholly abstract. 
Without intending to be understood as having given a critical 
examination to all the instructions refused, we may remark, that 
the second, fourth, eighth, and ninth, seem to contain proposi- 
tions entirely clear ; and therefore should have been given; but 
it would also have been proper to have accompanied them with 
such explanations, as would have prevented their generality 
from misleading the jury. 

The first and fifth charges were properly refused, because 
the propositions therein contained are not. correct, when appli- 
ed to the facts of this case; and the third, because it assumes 
the receipt to be one for collection only. The sixth, and se- 
venth,were also properly refused, because not in accordance with 
the rules deduced. 
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One error of the charge given to the jury is, that it leaves the 

ima facie construction of the receipt to the jury, when the 
Court should have declared it; but this, in all probability, 
did not prejudice the defendants. Another is, that the ap- 
propriation by Hogan, of a part of the money collected to 
the use of the firm, made it liable for the whole amount; with- 
out drawing the distinction between the receipt as one for col- 
lection only, without ratification by the other partners, and as 
evidence of aloan of money. The last; and possibly the most 
important, is, that parol evidence is not admissible to explain 
the doubtful terms of the receipt; for such we understood to be 
the effect of the charge. 

Let the judgment be reversed, and the cause remanded, that 
further proceedings may be had, in accordance with this 
opinion. 








[Nors.—This cause was decided at June Term, 1844, and should have 
Bs published in the 6th or 7th volume of Reports. ] 





GILMER v. WIER. 


1, One who, as administrator, improperly sues out an attachment, is liable to 
respond in damages personally. He cannot, by his tortious conduct, sub- 
ject the estate he represents, to an action for damages. 


Error to the Circuit Court of Cherokee. 


Tue action was brought to recover damages for improperly 
suing out three attachments, against the,defendant in error. The 
defendant demurred to the declaration, which was overruled by 
the Court, and judgment rendered for the plaintiff. The error as- 
signed is, the overruling the demurrer to the declaration. 


Moors, for plaintiff in error. 
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ORMOND, J.—The objection taken to the declaration is, that 
there is a misjoinder of counts. This objection rests upon the 
fact, that in one count of the declaration, the attachment is al- 
ledged to have been sued out by Gilmer, in his own name, and 
in two other counts, that in suing out the attachment, he describ- 
ed himself as the administrator of J. Waters, deceased, This-is 
certainly not a misjoinder of counts. In all, he is proceeded 
against individually, and could not have been sued in any other 
mode. He could not be sued as the administrator of J. Waters, 
because describing himself as such, and to recover a debt due 
the estate, he improperly sued out an attachment; nor could he 
subject the estate to an action for damages by his tortious con- 
duct. He was therefore liable to respond personally for the in- 
jury, and was properly sued in his individual character. 

The statement in the declaration, is mere matter of description, 
which was not necessary, but which does not vitiate, The judg- 
ment must therefore be affirmed. 











HORTON v. SMITH. 


1. The mere right to personal property in the possession of a third person, 
which possession originated, and is continued, in good faith, is not subject 
to seizure under an attachment or execution; and where there is no evi~ 
dence tending to prove mala fides, a charge to the jury, laying down the 
law as above stated, is not erroneous, because it omits to refer to them the 
bona fides of the adverse possession. 

2. The admissions or declarations of a vendor, or assignor, of personal pro- 
perty, made before the sale or assignment, are evidence against his vendee, 
or assignee, claiming under him, immediately or remotely, either by act or 
operation of law, or by the act of the parties. So they are in like manner 
evidence against any one, coming after such admissions, or declarations 
made, into his place, or representing him in respect to such rights and lia- 
bilities. But the exclusion of such evidence, where it could not have 
worked a prejudice, will not be available on error. 

10 
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3. Semble: A derivative purchaser, without notice, cannot be affected by a 
notice to his immediate vendor; and if he purchases with notice, he may 
protect himself by the want of notice in such vendor. 








Writ of Error to the Circuit Court of Lowndes. 


Tue plaintiff in error sued out an attachment on the 14th Oc- 
tober, 1842, against the estate of Lewis B. Talliaferro, who it was 
alledged, resided without the limits of this State; which being 
levied by the sheriff of Lowndes, on certain slaves, the defendant 
in error interposed a claim, and gave bond with surety, for the 
trial of the right, as provided by statute. An issue was made up, 
and tried by a jury, who returned a verdict for the claimant, and 
a judgment was rendered accordingly. At the trial, a bill of ex- 
ceptions was sealed, at the instance of the plaintiff, from which 
it appears that the slaves in question descended to the wife of the 
defendant in attachment as heir at law of the estate of Nicholas 
Johnson, deceased, (her father;) that the defendant took posses- 
sion of the slaves, and held them as such heir, during the year 
1832. In 1833, he put them in possession of C. E. Talliaferro, 
for his son N. J. and his daughter Harriett, who removed them 
from Lawrence to Marengo county, where they remained up to 
1836; the defendant in the meantime residing in the county of 
Madison. The claimant deduced a title from N. J., the son of the 
defendant, and introduced evidence tending to show a parol gift 
of the latter, to his son, previous to his (claimant's) purchase, and 
before the debt due the plaintiff was contracted. 

The plaintiff then offered a deed, executed by the defendant, 
which conveyed the slaves in question to C. E. Talliaferro, as 
trustee for the use of N. J. Talliaferro. This deed was duly ac- 
knowledged and certified, according to law, on the 23d Septem- 
ber, 1840. It provides that the trustee shall hold the slaves em- 
braced by it, in special trust and confidence, to the following uses 
and intents, viz: that he shall annually pay over to the cestui que 
trust, the hire and profits of the slaves, until he shall attain the 
age of twenty one years; or the trustee may, in his discretion, 
permit him to possess, employ, and work them, until he attains 
the age of twenty-one years. Whenever the cestui que trust 
shall attain to that age, it shall be the duty of the trustee, and he is 
directed, to convey and deliver the slaves to him in fee: to have 


. 
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and to hold them, and the increase of the females, to the cestui 
que trust, and his heirs. 

Proof was also adduced, tending to show, that there never had 
been a parol gift, from the defendant in attachment to his son, but 
there existed a mere intention to give, which was not consum- 
mated until the execution of the deed above recited. It was also 
shown, that N. J. Taliaferro had sold the slaves to the claim- 
ant, after that deed was made, before he was twenty-one years 
of age; and that he died previous to attaining his majority. 

The plaintiff prayed the Court to charge the jury, that if they 
believed, from the testimony, that the deed constituted the only 
gift of the slaves, from the defendant in attachment, to the vendor 
of the claimant, and that the latter had derived title to them in no 
other way than under that deed ; that he sold the slaves to claim- 
ant, and died before he was twenty-one years of age, then the 
slaves were the property of the defendant in attachment, subject 
to his debts, and they must so find by their verdict ; which charge 
the Court refused to give. 

The Court charged the jury, that if they found the facts as 
stated in the instruction above prayed, then the defendant in at- 
tachment would have a reversionary interest in the slaves, which 
his creditors could not reach in this proceeding, and which no 
one could recover, but by suit in the name of the defendant him- 
self. 

In the course of the trial, the plaintiff offered to prove that N, 
J. Talliaferro, while he had possession of the slaves, and before 
he had sold them to the claimant, but not in his presence, or to 
his knowledge, said that the slaves had been given to him by his 
father, after the plaintiff’s and other debts then in execution, in 
the sheriff’s hands, had been contracted, and subsequent to the 
date of the parol gift attempted to be established. But this testi- 
mony was rejected by the Court, &c. 








7.2 5 June,x for the plaintiff in error, insisted that the death of 
N.J. Talliaferro, before he became twenty-one years old, caused 
the slaves embraced by the deed, to revert to to the defendant in 
attachment ; and having’a legal interest which would support an 
action at law, it might be levied on at the suit of his creditor. 
True, the declarations of a vendor, are not admissible to defeat a 
title which he has conveyed; but what he has said about his title 





76 ALABAMA. 
Horton v. Smith. 


while in possession of the property, is always received as evi- 
dence. 








NN. Cook, for the defendant in error, contended, that the abso- 
lute estate in the slaves vested in N. J. Talliaferro, without re- 
ference to his age, at the time of his death, and the distributees 
provided by the statute, in cases of intestacy, became entitled; 
and the father could not take, if there were children of the intes- 
tate,or brothers and sisters surviving. Further, if the father 
took a reversionary interest, or, as a distributee, he had no such 
right as could be sold under attachment or execution. 

He insisted that the declarations of a vendor of real property 
were, under some circumstances, competent evidence, but the 
rule had not been extended so far as to admit such evidence, where 
personal property was the subject of the sale. He cited, 5 Ja- 
cob’s Law Dic. 446-7, 526; Sugden on Powers, 81; 1 Mad. 
Chan. 252-3; 1 Ala. Rep. N.S. 582; 11 Pick. Rep.50; 7 Cow. 
Rep. 752; 8 Wend. Rep. 490; 1 Mass. Rep. 165; 1 Esp. Rep. 
357; 2 Ala. Rep. 526; 1 Starkie’s Ev. 306-7, note, (1); 2 Ala. 
Rep. 648, 684. 


COLLIER, C. J.—In Wier v. Davis and Humphries, 4 Ala. 
Rep, 442, it appears, that an administratrix sold, at private sale, 
a slave belonging to the estate of her intestate ; that afterwards, a 
creditor obtained a judgment against her, in her representative 
character, and caused an execution issued thereon, to be levied 
on the slave, in the possession of a person who had purchased 
from the vendee of the administratrix. It was held, that an ad- 
ministrator is not authorized to sell the personal estate of his intes- 
tate at private sale, and the purchaser, under such circumstances, 
does not acquire a valid title. But the Court said, although the 
title of the estate is not divested by the unauthorized sale, yét it 
does not follow that a creditor can subject the property to sale, 
under execution. “We have never understood, that an execu- 
tion against the goods and chattels of any person, could be so 
used as to transfer a mere title, unaccompanied by the possession. 
It is obvious, that such a rule would be liable to abuse, from col- 
lusive arrangements, by which a person out of possession, and 
witha doubtful title, would substitute another in his place, cloth- 
ed withthe more imposing title of purchase under a sheriff’s sale. 
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Added to this advantage, the possession itself would be changed 
by the seizure, and transferred to the purchaser.” Further— 
« The relative condition of the parties would be entirely reversed, 
and the unquestioned possession which before was held under a 
defective title, would be turned into a mere right of action. We 
apprehend it is well settled that the mere right of action of a de- 
fendant in execution to personal property is not the subject of a 
levy. [Commonwealth v. Abel, 6 J.J. Marsh. 476; Thomas v. 
Thomas, 2 Marsh. Rep. 430, and cases there cited.”] 

In the case from which we have so largely quoted, the Court 
also cite Goodwin v. Lloyd, 8 Porter, 237 ; Brown v. Lipscomb, 
9 id. 462; in which it was determined that a person who has a 
mere right of action to personal property cannot transfer it, so as 
to authorize a suit in the name of the purchaser; and say that. it 
is always a question for the jury, whether the adverse possession 
is bona fide; if this is wanting, the transfer, whether by sale or ex- 
ecution will be inoperative. 

We have cited thus, at length the case reported in 4 Ala. Re- 
ports, because it seems to us to be conclusive of the present, both 
upon the charge given and refused. The facts show that the 
claimant holds the slaves in question, under a title adverse to the 
defendant in attachment; whether it be superior, or not, is imma- 
terial in the present inquiry ; for the conflict of title depends, not 
upon the fact, that one is better than the other, but upon the oppo- 
site pretensions which the parties set.up to the same object. 

It is not necessary, in the posture in which this case comes be- 
fore us, to consider whether the slaves conveyed by the deed, in 
trust for N. J. Talliaferro, reverted to the donor by the death of 
his son, during his minority. Ifthis be so, the mterestof the de- 
fendant in attachment, we have seen, is a mere right of property, 
not acquiesed in by the party in possession, and consequently not 
liable to seizure, by mesne or final process. 

The charge given, it is true, does not refer the bona fides of the 
possession of the claimant to the jury, but assuming that it origi- 
nated, and is continued in good faith, the Court say, that the rever- 
sionary interest of the defendant can’t be reached, by anattachment 
sued out athe suit of his creditor. This charge, if there was evi- 
dence tending to prove mala fides, would be objectionable, but as 
there was no such proof, it was not necessary to embarrass the 
inquiries of the jury, by laying down the law upon a point which 
did not arise out of the evidence. 












78 _ ALABAMA. 
Horton v. Smith. 








The admissions or declarations of the assignor, vendor,or holder 
of personal property, made before the sale, assignment,or other de- 
parture with his interest,are evidence against his vendee, assignee, 
or other person claiming under him, immediately or remotely, 
either by act and operation of law, or by the acts of the parties. 
And his declarations, with regard to his rights and liabilities, are in 
like manner evidence against any one coming after such declara- 
tions made, into his place, or representing him in respect to such 
rights and liabilities. In case of a sale, it is said, that such decla- 
rations of the vendor made previous thereto, as would be evi- 
dence against himself, are also admissible against his vendee. 
And this without regard to the question, whether the vendor be a 
competent witness, alive, capable of attending Court, and within 
reach of its process. The cases on this point, are collected by 
Cowen & Hill, in their notes to Phillips on Evidence, (2 vol. 596 
to 603, and 656 to 669.) This statement of the rule will show, 
that the evidence of the declarations of the claimant’s vendor were 

eadmissible upon principle; and the only remaining question is, was 
the plaintiff prejudiced by their exclusion. 

In Fenno, et al. v. Sayre & Converse, 3 Ala. Rep. 458, we 
held, that a derivative purchaser, without notice, cannot be affect- 
ed by a notice to his immediate vendor ; and if he purchases with 
notice, he may protect himself by the want of notice in such 
vendor. Sugden says, that although a deed be merely voluntary, 
or fraudulent in its creation, and avoidable by a purchaser, viz: 
would become void by a person purchasing the estate, yet it may 
become good by matter ex post facto; as, if aman make a feoff- 
ment by covin, or without any valuable consideration, and then 
the first feoffor enter and make a feoffment, for a valuable con- 
sideration; the feofee of the first feofee, shall hold the lands, not 
the feofee of the first feoffor ; for although the estate of the first 
feoffee was, in its creation covinous, or voluntary, and therefore 
voidable, yet when he enfeoffed a person for a valuable considera- 
tion, such person shall be preferred before the last.” [Sugden on 
Vendors, 471 ; Bumpass v. Platner, 1 Jolins. Ch. Rep. 212; Ro- 
chelle v. Harrison, 8 Porter’s Rep. 351 ; Eddins v. Wilson, 1 Ala, 
Rep. N.S. 237.] Now if the claimant was a bona fide purcha- 
ser, without notice of a fraud, or of facts, which the law considers 
sufficient to establish it, or from which it is inferrable, then he 
could not be affected by a notice to his vendor. There is nothing 
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in the record, as we before remarked, on which the imputation of 
unfairness in th@gtlaimant’s purchase can rest. This being as- 
sumed, the liability of the slaves to the attachment of the plaintiff, 
cannot be maintained ; for then the claimant’s possession would 
be bona fide, under a claim of right, honestly acquired, which, we 
have seen, cannot be divested, by the levy of an attachment, or 
execution. The rejection of the evidence then, did not injuriously 
affect the plaintiff. The judgment of the Circuit Court is conse- 
quently affirmed. 





CRAWFORD v. THE BRANCH BANK AT MOBILE. 


1, The Bank of the State and its Branches, being_public property, its books 
are public writings, and when the books themselves would be evidence, if 
produced, sworn copies are admissible in evidence. 

2. A clerk of the Bank cannot testify to facts of which he has no knowledge, 
from notes, or memoranda, taken from the books of the Bank. 


Error to the Circuit Court of Mobile. 


Motion by the Bank, against the plaintiff in error, as maker of 
a promissory note. The defendant appeared and issue was 
joined, on the pleaof payment. The defendant, as appears from 
a bill of exceptions, introduced the Cashier of the Bank, and ask- 
ed him, if he had produced the books, agreements, &c., connect- 
ed with a shipment of cotton by the Bank, and produced the 
subpoena executed on him, and the President, requiring them to 
produce them. The books not being produced, the Court allow- 
ed the defendant to examine the witness as to their contents, 
who testified that he had made but a partial examination of their 
contents, and could not well answer. That he inferred from the 
words, “on cotton,” written on the back of the book, in red ink, 
that the note was received in bank, in connection with a shipment 
of cotton by the defendant, through the bank ; that the writing 
was made by a clerk of the Bank, and that the transactions, 
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termed cotton transactions, were kept separate, from the ordina- 
ry accounts of the Bank. That he was of thejimpression, that 
the Bank had received 190 bags of cotton of the defendant, for 
shipment, but did not know to whom shipped, when sold, nor the 
price of cotton in the market. The defendant then proved the 
value of cotton in the market, and the average receipts by another 
witness. 

The plaintiff, in reply, introduced a clerk of the Bank, who tes- 
tified, that he was not a clerk in the Bank at the date of the trans- 
action referred to; that he had made some of the entries in these 
books, and was not the keeper of them, but had access to them. 
He produced memorandums which he had just taken, shewing 
both the description of a draft, and the note in dispute, which 
note he stated had been discounted by the Bank, on the day of 
its date, and his memorandum stated the amount that had been 
paid for them; these he stated, were based on a shipment of 
cotton. He further testified, to a note having been discounted 
in December, 1840, to settle the balance on the cotton shipment. 
He was asked whether the last note was taken to settle the whole 
transaction, or the balance due on the draft, but could not an- 
swer with precision, and could not tell what the cotton sold for. 

When this examination commenced, the defendant’s counsel 
objected to any question being asked apparent on the books or 
papers of the Bank, and insisted that the books and papers, or 
sworn copies at least, should be produced, and the testimony of 
the clerk was not competent; but the Court overruled the ob- 
jection, and permitted the witness to speak from the memoran- 
dums taken from the books ; to all which the defendant except- 
ed. The plaintiff had judgment, from which this writ is prose- 
cuted. 

The plaintiff in error filed a written argument, in which he re- 
lied upon the following authorities: 4 Ala. Rep. 159; Washing- 
ton C. C. R. 51; 2 Sumner, 453; 1 Peters, 596; 9 Wheaton, 
558; 3 Robinson’s Law. R. 33; 3 Watts & Ser. 291; 5 Ala. 
Rep. 784 ; 1 Phillips Ev. 290; 4 Ala. Rep. 46. 


Darean, contra. 


ORMOND, J.—An exception to the general rule, that the 
best evidence must be produced, obtains in the case of public 
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writings, as it would be improper to permit them to be transport- 
ed from place to place. [1 Phillips Ev. 428.] In England, it 
has been held, that the books of the East India Company,and the 
Bank of England are, for some purposes considered as public 
writings, from the interest the public have in them, and"so far as 
the books themselves would be evidence, if produced, sworn cop- 
ies may be admitted in evidence. See the authorities referred 
to by Phillips at page 428, and see also, 1 Starkie, 157; Mann v. 
Cary, 3 Salkeld, 155; Philadelphia Bank v. Officer, 12; S. & 
R. 49; Ridgeway v. F. Bank of B. County, ib. 256. 

The Bank of the State of Alabama, and its Branches, are the 
property of the public, and there can be no doubt, that its 
books are public writings, within the meaning of the rule, 
and that where the books themselves would be evidence, if pro- 
duced, sworn copies may be received. How far the entries on 
the books of the Bank would be evidence, either for or against it, 
is a question not now before us. 

In the present case, a clerk of the Bank was permitted, from 
memoranda which he had taken from the books, to give parol 
evidence of the facts there stated, on the part of the Bank. 


We understand the bill of exceptions to be, not that the clerk pro- 
duced in Court,a copy from the books of the Bank, of the fact to 
be proved, but that he had taken memoranda, or notes, from the 
books, from which he was permitted to give parol evidence. of 
the facts, of which he had no knowledge, further than as he found 
them recorded on the books of the Bank. For this error, the 
judgment must be reversed and the cause remanded. 





HOUSTON v. FRAZIER. 


1. L. was indebted to F., and in payment, sold him a promissory note, but 
without indorsement,on A. This note was collected of M. as an attorney, 
but the suit thereon was in the name of L. and did not show that any one 
else was interested therein. F. demanded the money of M. aftér he re- 
ceived it, and. while H., who was about to become L.’s administrator, was 
present, arene latter that he should claim the money of him, if he 
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received it; to which M. replied that he could not recognize the right of 
‘any one to the money but L.’s administrator. H. administered, received 
.. the money of M., and returned it in the inventory as a part of L.’s estate: 
_ . Held, that assumpsit for money had and received, would lie against H., in 
his individuel capacity ;that the notice, and subsequent receipt aad appro- 
priation of the money, being a conversion of it, rendered a further demand 
umnecessary. 


Writ of Error to the Circuit Court of Sumter. 








Tue defendant in error declared against the plaintiff in assump- 
sit, for money had and received. On the trial before the jury, 
the defendant below excepted to the ruling of the Court. It is 
shown by the bill of exceptions, that the plaintiff proved, in Sep- 
tember or October, 1840, he paid a debt of Bryan Lavender, for 
$215, and Lavender, in order to refund the same, in part, agreed 
to sell to the plaintiff a promissory note on David M. Abbott, 
and the note was accordingly passed to him, but without indorse- 
ment. Thisnote was collected by suit, by John W. Mann, an 
attorney at law, but the record does not show, that any other per- 
son was interested in its recovery, than Lavender, who was the 
plaintiff. While the money was in the sheriff’s hands, and after 
he had paid it over to Mann, the plaintiff in this action demanded 
it-of Mann, but he refused to pay, assigning as a reason that he 
knew nothing of his right to it, and could not recognize the title of 
any one but Lavender’s administrator. The plaintiff once de- 
manded the money of Mann in the presence of the defendant, and 
notified the latter, who it was understood was about to adminis- 
ter, that he should claim the money of him, when he received it. 

The money was not demanded, except as stated, before the 
institution of this suit; nor did it appear that the defendant ever 
refused to pay, or deny the plaintiff’s right to the money, though 
he returned the same in his inventory as the property of Laven- 
der’s estate. 

The defendant’s counsel prayed the Court to charge the jury as 
follows: 1. If the money in question was collected by Mann, as 
the property of Lavender, and the defendant received it as assets 
of the intestate’s estate, and so returned it, in his inventory, the 
plaintiff cannot recover in this action, 2. To make the defend- 
antliable to an action, it was necessary for the plaintiff to. show, 
that he demanded the money of him, or that he had diselaimed, a 
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liability to pay the same. Both these charges were refused, and 
the Court instructed the jury, that if the plaintiff agreed with 
Lavender for the purchase of the note, and the money thereon 
due, and the note was delivered to the plaintiff, and the defend- 
ant was informed before he received the money, that the plaintiff 
claimed it, then a special demand was not necessary, to entitle 
the latter to maintain the action, and to recover the money, and 
interest. The jury returned a verdict for the plaintiff, and judg- 
ment was rendered accordingly, 








W. H. Green, for the plaintiff in error, made the following 
points: 1. The defendant below received the money as an agent, 
or trustee, and a demand must have preceded the action. . [Sal- 
ly’s adm’rs v. Capps, 1 Ala. Rep, N. 8.131; Stewart & Pratt 
v. Frazier, 5 id,114.] 2. The money being received by the de- 
fendant, as administrator, and so returned in his inventory, the ac- 
tion cannot be supported. [Yarborough, use, &c.\v. Wise, ad- 
ministrator, 5 Ala. Rep. 292.] 8. There was no privity of .con- 
tract between the plaintiffand defendant, and the action if main- 
tainable at all, should have been brought against him in his repre- 
sentative character. 4. As the money was collected for the de- 
fendant’s intestate, he did right in receiving it; the plaintiff pro- 
duced no evidence of his title to it, and by not demanding it.after 
the receipt of it by the defendant, the latter might infer that he 
had abandoned all claim toit. 5. The plaintiff should have pre- 
sented his demand to Lavender’s administrator, as a creditor of 
the estate, and the defendant did not, by the receipt of money, 
become personally chargeable with the debt and interest. [Por- 
ter v. Nash, 1 Ala. Rep.452.] 6. Even admitting that the note was 
delivered by Lavender to the plaintiff, the fair inference from the 
delivery by him to Mann, is, that he again became its proprietor. 


R. H. Smrru, for the defendant in error, insisied—1. In the 
absence of direct proof, it is inferrable, that the note was trans 
ferred by Lavender to the plaintiff before suit brought. 2, Mann 
peremptorily refused to pay the money to the plaintiff, without 
reference to his right to it, saying he would pay none but Lay- 
ender’s administrator. This rendered a further demand of Mann 
unnecessary. 3. The defendant retained the money, not as a 
bailee, but under a claim adverse to plaintiff’s, and with a full 
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knowledge of it, and to maintain the action a demand was not ne- 
cessary. 4. Ifthe money was received as assets, and had been 
so disposed of, and the estate of Lawrence was insolvent, or 
finally settled, perhaps the plaintiff would be remediless ; but the 
facts do not show such to be the predicament of this case. 5. 
The objection of a want of privity between plaintiff and defend- 
ant, cannot be supported; Mann might have been sued by the 
plaintiff, and the defendant is in the same situation, and liable to 
the same remedies. Ifthe defendant has been guilty of a tort, 
that may be waived and assumpsit maintained. 6. There was 
no necessity for suing the defendant as administrator; if he did 
not receive the money wrongfully, his conversion was tortious. 
[2 Lomax Ex’rs, 273.] 7. If the action can be surported, the 
right to recover interest necessarily follows. [Porter v. Nash, 
1 Ala, Rep. 452.j] The counsel also cited, Black v. Briggs, 6 - 
Ala. Rep. 687; Stewart & Pratt v. Frazier, 5 Ala. Rep. 114. 


COLLIER, C. J.—The action for money had and received, 
has been assimilated to a bill in equity ; and it is said, that when- 
ever the defendant has received money, to which the plaintiff is 
in justice and equity entitled, the law implies a debt, and gives 
thisaction quasi ex contractu. Hence it has been held, that the 
plaintiff is entitled to recover, where he can show, that the de- 
fendant has received money belonging to him under any fraud, 
or pretence, [Cowp. Rep. 795; 2 Burr. Rep. 1008; 4M. &S. 
Rep. 478; Bogart v. Nevins, 6 Sergt. &'R. Rep. 369; Mowatt, 
et al. v. Wright, 1 Wend. Rep. 360; The Union Bank v. The U. 
S. Bank, 3 Mass. Rep. 74; Murphy v. Barron, 1 H. & Gill’s 
258; ‘Tevis v. Brown, 3 J. J. Marsh. Rep. 175; Guthrie v. Hyatt, 
1 Harr. Rep. 447.] _ And there need be-no privity of contract 
between the parties, in order to support the action, except that 
which results from one man having another’s money, he has not 
a right, conscientiously, to retain. [Hagle Bank v. Smith, 5 Conn. 
Rep. 71; Hall v. Marston, 17 Mass. Rep. 579; Mason v. Waite, 
id. 563.] . 

Where one receives money, to which a third person, whose 

agent he professes to be, has no right, and he have notice not to 

pay it over to him, an action for money had and received lies 

against such agent. [Garland v. Salem Bank, 9 Mass. Rep. 408.] 

But if it is paid over, with intent to pass it to the credit of the 
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principal, before notice is given to the agent, in general, no action 
will lie against the latter for its recovery. [Frye v. Lockwood, 
4 Cow. Rep. 454; Fowler v. Shearer, 7 Mass. Rep. 14; Pool v. 
Adkisson, 1 Dana’s Rep. 117; Dickens v. Jones, 6 Yerger’s Rep. 
483; Elliott v. Swartwout, 10 Pet. Rep. 137; Edwards v. Had- 
ding, 5 Taunt. 815; see also, 8 Taunt. Rep. 136; Cowp. Rep. 
565; 3M. & 8S. Rep. 344.] 

So it is laid down generally, that the plaintiff may recover in 
any case where the defendant has, by fraud or deceit, received 
money belonging to him; for he may waive the tort, and rely up- 
on the contract, which the law implies for him. [2 Starkie’s Ev. 
109, 110, and cases there cited.] 

We will now consider the case in reference to the principles we 
have stated. Itmay be assumed that the note on Abbott became 
the property of the plaintiff, by the agreement between Lavender 
and himself; assumed, we say, because, whether such was the fact, 
was an inquiry which was submitted to the jury, and their ver- 
dict is an affirmafion of its truth. This question being disposed 
of, it is clear that the plaintiff became entitled to the money col- 
lected on the note; and this although the action brought for its 
recovery, was in the name of Lavender, without indicating up- 
on the record the plaintiffs interest. "The money in the hands of 
Mann, was the property of the plaintiff, and his right to it was 
not divested by the payment of the defendant. If the latter had 
received it in his representative character, and it had been appro- 
priated in the regular course of administration, before he received 
notice of the plaintiff’s claim, then he would not have been lia- 
ble, upon the principle, that an agent, who receives money in that 
character, is not answerable for it to a third person, if he has paid 
it over to his principal before he has notice of the adverse claim. 

Here, the plaintiff not only demanded the money of Mann, but 
informed the defendant that it was his property,and he should claim 
it from him, if he received it. 'True, the defendant had not then 
administered, but he was about administering, and the remark 
was made to him in view of such a state of things. This was 
quite sufficient to protect the interest of the plaintiff, and should 
have induced the defendant not to treat the money as assets of 
his intestate’s estate. ‘Such an appropriation of it was a conver- 
sion, clearly manifesting a disregard of the plaintiff’s claim, and 
amounted to a refusal to account with him. 
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It is a principle of law recognized by us, whenever the point has 
been made, that an agent who collects money, in the course of 
some lawful employment, is not liable to an action, until a demand 
has been made, or something equivalent has beendone. But the 
notice in the present case, and the appropriation of the money was 
equivalent to a demand, or, rather, showed a conversion of it, 
and a determination not to pay it to the plaintiff; and in such case 
the law holds a demand to be unnecessary. 

In respect to the objection that the defendant should have been 
charged in his representative character, we think it is not well ta- 
ken. If an administrator becomes possessed of personal proper- 
ty, as a part of his intestate’s estate, and after demand made, 
converts it, either to his own purposes, or in the course of admin- 
istration, an action of trover will lie against him, personally. 
This rule is too well established to require the citation of authori- 
ty to support it. Ifthe law were otherwise, and an administra- 
tor could only be charged in his fiduciary character, the rightful 
owner of a chattel might lose it, without remuneration, if the estate 
were insolvent. The principle,in respect to a wrongful appro- 
priation of money by an administrator, is precisely the same. 

From this view, it results that the County Court did not misap- 
prehend the law tothe prejudice of the defendant below, and its 
judgment is therefore affirmed. 





McGEHEE v. McGEHEE. 


I. The Court will not permit the sheriff to amend his return, after judgment 
by default, so as to show that the writ was not executed, unless it were 
shown that irreparable injury would follow from permitting the judgment to 
stand, and then only upon terms which would not work a discontinuance. 
Tt does not vary the case, that the motion is made by the defendant. 

2, Whether the remedy in such a case must not be sought by mandamus, if 
the Court below improperly refuses to permit the amendment— Quere? 


Error to the Circuit Court of Lowndes. 
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Hayne, for the plaintiff in error. 


ORMOND, J.—After judgment rendered in the Court below, 
by default, the defendant moved the Court, to permit the sheriff 
to amend his return upon the writ, upon his suggestion, that it 
was returned, executed, by mistake, and that the writ had never 
been served on the defendant. The Court refused to permit the 
return to be amended, and the defendant excepted, 

In Watkins v. Gayle, 4 Ala. Rep. 153, we determined that the 
sheriff had not the right to amend his return after a judgment, 
when the effect would be to make the judgment erroneous. Here, 
the motion was made by the defendant ; but we do not perceive 
that the case is materially varied, by the substitution of tbe de- 
fendant, for the sheriff, as his consent could doubtless always be 
obtained. If it were shown that irreparable injury would be sus- 
tained, by permitting the judgment to stand, as for example, if it 
were made to appear, that the sheriff could not respond in dama- 
ges, it would be the duty of the Court to set aside the return of 
the sheriff, upon such terms as would prevent a discontinuance 
of the action. 

We have not thought/it necessary to consider, whether error 
would lie in such a case as the present, or whether redress in a 
proper case must not be sought by mandamus, because we are 
satisfied, that the decision of the Court was correct. 

Let the judgment be affirmed. 





HUFFAKER v. BORING. 


1, In the complaint before a justice of the peace, it was alledged, that the 
plaintiff “ has the peaceable possession of the north east quarter of section 
five, township eight, rarige eleven, east, in the Coosa land district, in the 
west part of said quarter, being and lying in the State and county aforesaid, 
dwelling house and other buildings, and fifty acres of land cleared, mor 
or less ;” and after alledging the forcible entry.and detainer of the premi- 
ses, the complaint proceeds thus, viz: “ detaining and holding the same by 
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such words, circumstances, or acting, as had a material tendency to excite 
fear or apprehension of danger.” Held—1. That the description of the 
premises was sufficiently specific. 2. That the allegation of force was as 
direct and full as the statute requires. 

2. A witness, on the trial of a forcible entry and detainer, produced certain 
articles of agreement, entered into between himself and the plaintiff, by 
which the latter stipulated to keep him in the peaceable possession of the 
premises in question, until the first day of the succeeding year, (1844 ;) at 
which time witness undertook to deliver peaceable possession of the land 
to the plaintiff. Witness further stated, that he received an equivalent for 
the undertaking on his part, and accordingly gave up the possession for the 
plaintiff’s benefit, even before the day agreed on, One of the subscribing 
witnesses also proved the execution of theagreement. Held, that the writ- 
ing was admissible to show the plaintiff’s possession, and how acquired; 
and that its execution might be proved, either by a party to it, or a subscrib- 
ing witness. 

3. The testimony of a witness, in a proceeding for a forcible entry and de- 
tainer, that he “had fodder on the premises by plaintiff’s leave, and plain- 
tifftold witness, that he could have the land, or part of it, during the year,” 
&c., is admissible as to the first branch, viz: that witness had fodder on 
the premises by plaintiff’s permission ; because this tends to show an actual 
possession ; but inadmissible as to the second, because it amounts to nothing 
more than a mere assertion of a right by the plaintiff. Coxurer, C. J. 
thought the testimony inadmissible in toto. 

4, A verdict and judgment in the following words, to wit: “We, the jury, 
find for the plaintiff. Upon which judgment passed for the plaintiff, for 
the premises, and that defendant, George L. Huffaker, pay all costs,” though 
not formal, does not authorise a reversal of the judgment on certiorari. 








Error to the Circuit Court of Cherokee. 


Tis was a proceeding under the statute, at the suit of the de- 
fendant below, for a forcible entry and detainer. The complaint 
states, that the plaintiff below “was in peaceable possession of 
the north east quarter of section five, township eight, range elev- 
en, east, in the Coosa land district, in the west part of said quarter, 
being and lying in the State and county aforesaid, dwelling house 
and other buildings, and fifty acres of land cleared, more or less.” 
Further, after alledging the forcible entry and detainer of the 
premises, the complaint then alledges the « detaining and holding 
the same, by such words, circumstances, or actings, as had a ma- 
terial tendency to excite fear, or apprehension of danger.” 
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The defendant, previous to pleading before the justice, moved 
to quash the complaint for defects apparent thereon ;. but this mo- 
tion was overruled, and the case submitted to a jury, who return- 
ed a verdict subscribed by their foreman, in these words; « We, 
the jury, find for the plaintiff. Upon which,” (as the justices en- 
try recites,) “judgment passed for the plaintiff for the. premises, 
and that the defendant, George L. Huffaker pay all costs.” On 
the trial, objections were made to certain evidence adduced by 
the plaintiff. It appears that a witness introduced by him stated, 
that he had been in possession of the premises for the last four or 
five years, that he became bound to give the possession to plain- 
tiff, and that he did give it up for his benefit, with the expectation 
that a third person, (whose name he mentioned,) would occupy it 
as a tenant. The witness was permitted to introduce, and read 
articles of agreement between the plaintiffand another of the first 
part, and himself of the second part, by which the parties of the 
first part, undertook to keep the party of the second part in the 
peaceable possession of all the premises, on the north-west side of 
a creek, running through the north-east quarter of section five, 
township eight, and range eleven, east, in the Coosa land district, 
until the Ist day of January, A. D. 1844; at which time the par- 
ty of the second part, obliged himself to deliver peaceable posses- 
sion of the same land, to the parties of the first part. This agree- 
ment is dated the 8th April, 1843, and is signed and sealed by the 
respective parties. The defendant objected to the admissibility 
of this writing generally, and particularly, because it was irrele- 
vant, and not proved: the justice was also requested to. cause the 
same to be withdrawn from the jury; but the objections and re- 
quest were denied, and the witness was permitted to state that he 
gave up the possession for the benefit of the plaintiff previous to 
the first day of January, 1844, and that the plaintiff had paid him 
forty dollars, and the rent of the land one year, for the possession. 

Plaintiff then offered another witness, who testified, that plaintiff 
was never known, by him, to be in possession of the premises. 
Plaintiff was then permitted to show, notwithstanding an objec- 
tion by the defendant, that the witness had fodder on the premises, 
by his permission, and that the plaintiff told the witness, that he 
could have the land, or part of it, during the year 1844. 

Plaintiff was also permitted to introduce one of the subscribing 

~ witnesses to the written agreement above recited, to prove the 
12 





90 ALABAMA. 

Huffaker v. Boring. 
samé; healso proved that the defendant told the plaintiff, that he 
could do nothing with the person from whom the latter acquired 
possession, and that the plaintiff might make the best trade he 
could with him. 

‘The case was removed by certiorari to the Circuit Court, 
where the judgment of the justice of the peace was affirmed, and 
to revise the latter judgment, a writ of error is prosecuted to this 
Court. 








8. F. Rice, for plaintiff in error, made the following points: 
1. The complaint is insufficient ; it does not describe the lands in 
controversy, with such certainty as to identify them, nor does it 
alledge force in the entry and detention. 2. The articles of agree- 
ment, and the evidence explanatory thereof, together with all the 
oral testimony objected to, was improperly allowed to go to the 
jury. 3. The verdict does not support the judgment, and the 
judgment itself is too defective to authorize an execution. He 
cited McRae v. Tilman, et al. 6 Ala. Rep. 487; Clay’s Dig. 252, 
§.13. 


No Counsel appeared for the defendant in error. 


COLLIER, C. J.—In Wright v. Lyle, 4 Ala. Rep. 112, the | 


complaint stated, that the plaintiff «was in possession of a certain 


messuage and parcel of land, with the appurtenances, containing | 
. thirty acres, be the same more or less, adjoining Thomas B. Watts 
and others, in the county of De Kalb, until James C. Wright, on 
&c., unlawfully entered thereupon, and forcibly and unlawfully de- 
tains and keeps possession of said land, and appurtenances, &c.” 
This Courtdetermined that the description of the land was not suffi- 
ciently definite, but held, that the allegation of force showed an 
unlawful detainer. In McRae v. Tilman & others, 6 Ala. Rep. 
486, the lands were described in the complaint, as « a certain mes- 
suage with the appurtenances and lands, situate, lying and being 
in, and a part of, township 14, range 1, west, and section 9S. W. 
qr. 80, lying in the county aforesaid, having had lawful and peace- 
able possession of the said messuage and lands for the space of © 
five years,” &c. Here, too, it was determined that the deserip- | 


tion of the land was too general; and not being aided by the © 


verdict and judgment, the proceedings before the justice were 
set aside. 
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The boundaries of the land alledged to be forcibly entered up- 
on, it is said, need not be specially set out, and a warrant. was ad- 
judged to be sufficiently certain, which charged the entry “by 
Moore on one dwelling house, one kitchen, one smoke house,.one 
tobacco house, one stable, one corn house, and sixty acres of ara- 
ble land, twenty acres of pasture land, and forty acres of wood- 
land, lying in the county of Madison, on the waters of Muddy 
creek ; all of which was in the peaceable possession. of Massie.” 
[Moore v. Massie, 3 Litt. Rep. 296.] 

In respect to the quantum of force necessary to sustain the pro- 
ceedings for a forcible entry and detainer, it has been held, that 
the bare entry on the possession of another, (with or without title,) 
without his consent, is, in contemplation of law, a forcible entry. 
[Brumfield v. Reynolds, 4 Bibb’s Rep. 388 ; Henry v. Clark, id. 
420; Chiles & Co. v. Stephens, 3 Marsh. Rep. 347.] So, a mere 
refusal to restore the premises, is in itself force, within the statute. 
[Ewing v, Bowling, 2 Marsh. Rep. 35; see, also, Swartzwelder 
v. U.S. Bank, 1 J. J. Marsh. Rep. 44.] 

Our previous decisions which have been cited, we think, are 
clearly distinguishable from the case now before us. In the first, 
the premises were described as adjoining Watts and others; 
whether on the north, south or where else was not stated, nor was 
the locality of Watts shown; and for any thing appearing to the 
contrary, he may have had a dozen tracts of land in De Kalb 
county. In the second case, a messuage being in and a part of a 
quarter section, was alledged to be forcibly detained, without stat- 
ing how much, or where situate within the same. But in the case 
at bar, the premises are described as fifty acres, situate within 
the west part of a quarter section. This description, we think, 
is sufficiently specific—perhaps as much so as was practicable, 
unless its precise location could have been ascertained by a sur- 
vey ; and if the party in possession was perverse, it would not be 
easy to make a survey against his consent. 

The allegation as to the forcible entry and detention, alledges 
force, quite as directly and fully as the law requires. This is 
so clear, from a comparison of the complaint with the statute, as 
to relieve us from the necessity of endeavoring to make it plainer. 
The second section prescribes the cases, in which forcible entry 
and detainer is the appropriate remedy, and the seventh section 
points out the essential constituents of the complaint. [Clay’s 
Dig. 250, 251.] 
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The written agreement, and all the evidence relating thereto, 
and to the possess.on which it was intended to confer on the plain- 
tif were clearly admissible. The object of this evidence, was 
merely to show the peaceable.possession of the plaintiff, at the 
time'the entry was made by the defendant, and its effect was to 
prove, that the person who relinquished the possession, had him- 
self occupied the premises for several years,and parted with them 
to the p’aint funder a contract. In this point of view, the defend- 
ant canxot be heard to object, that he was not a party to the writ- 
ing, any moe than the de‘endant in an action to try the title, 
could oppose the introduction of the documentary evidence of the 
plaintiff, because it did not emanate from himself, or he was not 
a party to it. As to the execution of the writing, this has been 
proved by the party who executed it, and thereby parted with his 
interest in the premises to the plaintiff; in addition to this, one of 
the subscrib:ng witnesses afterwards proved it. Its genuineness, 
then, was twice established. [Falls & Caldwell v. Gaither, 9 
Porter’s Rep. 605. ] 

But the evidence that a witness “ had fodder on the premises 
by plaintiff’s leave, and plaintiff told witness that he could have 
the land,” &c., was inadmissible to prove the plaintiff’s possession, 
or the defendant’s entry. It was not offered as the declaration of 
a party constituting part of the res gesta, but as proof of an inde- 
pendent fact. To admit its competency, would, in my opinion, 
be to hold, that a party’s mere claim of right, and attempt to ex- 
ercise ownership, are allowable to prove his peaceable possession. 
Such evidence, even if it tended to establish the fact, would be 
obnoxious to the objection, that it was a mere narration of what 
the plaintiff himself said. 

It is true, that the verdict and judgment are not very formal, 
yet we think they are entirely sufficient. In finding for the plain- 
tiff, the jury affirm that his case was made out by proof, and that 
the defendant's plea is false; and the legal effect of the judgment 
is, that the plaintiff recover the premises. There was no neces- 
sity for an express award of execution for the costs, or to restore 
the possession. These were but consequences of the judgment, 
as provided by the statute. [Clay’s Dig. 252-3, §§ 13, 14; see, 
also, Wheatly v. Price, 3 J. J. Marsh. Rep. 168.] 

For the admission of improper evidence, the judgment of the 
Circuit Court is reversed, and the cause remanded, that such fur- 
ther proceedings may be had as are agreeable to law. 








nm, 
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GOLDTHWAITE, J.—As to the point upon which this judg- 
ment is reversed, my opinion is, that the plaintiff could properly 
prove, that the witness, or, indeed, any other person, had fodder 
upon the premises in controversy, by his leave, because this was 
proof of an actual possession of the land. Whether the forcible 
entry of the defendant was an intrusion on this possession, or on 
that of some other person, or by virtue of a previous occupancy 
by himself, was matter for him to show; but the proof by the plan- 
tiff was regular, though very weak. The evidence of his wil- 
lingness to permit the witness to occupy the land for the year, in 
which the trial was had, was incompetent, as showing nothing 
more than the assertion of a right to rent the land, This asser- 
tion neither proved, nor tended to prove, an actual possession, un- 
less accompanied by some act connected with the assertion. In 
this opinion I am authorized to state the concurrence of Judge 
Ormonp. 
































MORRISON v. SPEARS. 









1. Reference may be made in the declaration to a previous count, for dates, 
&c., which will be sufficient, although such previous count be held bad on 
demurrer. 

2. A count which does not show, either by an express allegation, or by re- 

ference to some other count, that the note sued on was due, when the suit 

was brought, is bad on general demurrer. 







Error to the Circuit Court of Bibb. 









Assumesir by the defendant, against the plaintiff in error, upon 
an indorsed note, of which he was the maker. The declaration 
contained four counts, all of which were demurred to, and the de- 
murrer sustained to all, except the third count. 

That count charged, that the defendant at, &c., to wit, on the 
day and year aforesaid, made his certain other promissory note, 
&c. &c., charging the indorsement of the note to the plaintiff, on 
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the 16th January, 1843, without alledging when the note was 
payable, but stating, « that the period had now elapsed.” 

_ Upon the trial of the issue, it appeared in evidence, that the in- 
dorsement to the plaintiff was made on the 10th January, 1843, 
and the defendant thereupon objected to the indorsement going to 
the jury, because of the variance, which the Court overruled ; to 
which the defendant excepted. He. now assigns for error, the 
overruling the demurrer to the third count, and the admission of 
the indorsement as evidence. 








T. B. Cuanxz, for plaintiff in error. 


ORMOND, J.—The reference in the third count of the dec- 
laration, to the previous counts, for the date of the promissory 
note, is sufficient, although the previous counts were held insuffi- 
cient on demurrer, as the allusion was, to the fact distinctly stated 
in the first count, of the day on which the note was made, and 
which, therefore, need not be repeated in the succeeding counts, 
further, than by reference to the allegation previously made. 
[Mardis’ Adm’r v. Shackelford, 6 Ala. Rep.] 

The count is still, however, defective, in not alledging, either 
positively in the count itself, or by reference to a preceding one, 
when the note became due. The allegation, « which period has 
long since elapsed,” does not tend to show, that the note was due 
when the suit was brought, as the only point of time to which 
the allegation can refer, is the date of the note. If, therefore, 
it were admitted, that an allegation that the note was due at the 
time the suit was brought, was sufficient, no such allegation is 
made here. This count was, therefore, bad on general de- 
murrer. 

The objection in regard to the variance between the time of the 
indorsement alledged, and that proved, need not be noticed, as 
the case must be remanded, and it is not probable it will again 
occur. 

Let the judgment be reversed and the cause remanded. 
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ALFORD v. SAMUEL. 





1. Where the plaintiff, in a summary proceeding for the failure to pay over 
money collected by a sheriff, on a fieri facias, recovers a verdict and judg- 
ment for the amount of the damages given by statute, as a consequence of 

the sheriff’s default, and no more, the defendant cannot object on error, 

that the verdict should have been for the amount ofthe fi. fa. also. 







Writ of Error to the County Court of Benton. 






W. B. Marrny, for the plaintiff in error. 
S. F. Rice, for the defendant. 











COLLIER, C. J.—This was a proceeding by motion against 
the sheriff of St. Clair, for the failure to pay over money collect- 
ed by him on a fieri facias, at the suit of the defendant in error, 
against Boyt, Houston and Gilbert. 'The notice, and the judg- 
ment which recites and adopts it, are very special in their reci- 
tals, &c. But it is objected that the verdict and judgment there- 
on, cannot be supported, because, although all the allegations of 
the notice are affirmed to be true, the verdict is only for the amount 
of the damages given by statute as a consequence of the sheriff’s 
default. 

This objection questions the correctness of the judgment, be- 
cause it shows, that the plaintiff below was entitled to recov- 
er not only damages, but the amount of the execution also. This 
error is beneficial to the sheriff, and consequently not available 
for him. See,also, Moore v. Coolidge, 1 Porter’s Rep. 280. 

The judgment is consequently affirmed. 
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GARNER v. GREEN & ELLIOTT. 


1, When an act which is continuous in its nature, is proved to exist, its con- 
tinuance may be presnmed until the contrary is shown. 

2. G. was the owner of a ferry over the Coosa river, which was managed by 
E. for a share of the profits. During high water, when the ferry was im- 
passable, E. was in the habit of taking the boat, and the hand who assisted 
him at the ferry, and conveying passengers over a creek, which emptied 
into the river above the ferry, to enable them to cross the river at another 
point. Upon one of these occasions, a waggon with its lading, was lost, 
by the negligence of the ferryman. Held, that to show that the ferry over 
the creek, was an appendage of the ferry over the river, it was admissible 
to prove the transportation of travellers, by E. across the creek, as well af- 
ter, as before, the act which occasioned the loss. 


Error to the Circuit Court of Benton. 


Trespass on the case, by the plaintiff in error, against the de- 
fendants in error, as common carriers. 

Upon the trial, it appeared that the defendant, Green, was the 
owner of a ferry across the Coosa river, near the mouth of 
Beaver creek, and that Elliott was his ferryman. That when the 
water was too high to use the ferry across the river, the ferry 
flat used in conveying persons, and property, across the Coosa, 
was employed, under the management of the ferryman, from time 
to time, for a period of five years, in transporting persons, and 
property, over Beaver creek, near where the same empties into 
the Coosa. ‘That the plaintiff came to the ferry over the Coosa, 
and the water being too high to cross, Elliott, the ferryman of 
Green, proposed to take him, his wagon, &c., across the creek, 
by which means he could, at another ferry, cross the river; that 
in atttempting to do so, by his neglicence, the waggon, team, and 
load were lost. Elliott managed the ferry for Green, across the 
Coosa, for a share of the profits. Green was not present when 
the accident happened, but lived within a quarter of a mile of the 
ferry. 

The plaintiff then offered to prove by a witness, that about 
twelve months after the commencement of this suit, the ferry- 
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man of defendant, had conveyed him during high water, across 
the mouth of Beaver creek, and charged ferriage, and the coun- 
sel for the plaintiff, admitting that he could not connect this testi- 
mony, further, than by the testimony already given in, the Court, on 

motion of the defendant, excluded it from the jury ; which is the 
matter now assigned for error. 

















Rice, for plaintiff in error, argued, that the evidence rejected, 
was relevant ; the object being to connect "Green with the ferry- 
man, in transporting passengers, and property, across Beaver 
creek; and to authorize the jury to infer, that Green knew and 
approved of it. For this purpose, proof of his acquiesence, after 
the loss here sued for, should have been given in evidence, for 
the purpose of strengthening the evidence previously offered. 
He cited 8 Porter, 70, 511; 1 Ala. Rep. 83; 3 id. 16,371; Les- 
ter v. The Bank of Mobile, at the present term. 


W. B. Martin, for defendant in error. 





ORMOND, J.—The question to be determined, is, whether 
the evidence excluded by the Court, was relevant. It appears 
that Green was the owner of a ferry over the Coosa river, which 
was managed by Elliott, for a share of the profits. It ‘also ap- 
pears, that during high water, when the ferry was impassable, 
Elliott was in the habit of taking the boat, and the hand ‘who as- 
sisted him at the ferry, and carrying passengers over a creek, 
which emptied into the river above the ferry, to enable them to 
cross the riverat a different point. In an attempt to carry the 
plaintiff's waggon across the creek, it was lost, with its lading, 
and the effort at the trial, was,to fix the liabilityon Green. ‘This 
was attempted to be done by proving facts, from which the parti- 
cipation of Green, in the profits, might be inferred. Thus, it was 
proved, that Green lived within a quarter of a mile of the ferry— 
that Elliott had frequently before transported travellers across the 
creek, during high water, and had done so about a year after- 
wards. The evidence of the act subsequently to the loss, was 
objected to, and excluded by the Court, and this is the only ques- 
tion presented upon the record for revision. 

Presumptive evidence, is founded upon the connection, whi¢h 


is found by experience, to exist, between the facts, which are prov- 
13 
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ed, and those which are intended to be proved. The presump- 
_ tion intended to be drawn from the facts in proof, in this case, is, 
that from the contiguity of the residence of Green, to the ferry, 
he knew of the acts of Elliott, in transporting passengers and pro- 
perty over the creek, during high water, and from this knowledge, 
the further presumption is attempted to be derived, that he would 
not suffer the use of his property in such a hazardous employment, 
without a participation in its benefits. 

"We are not prepared to say, that the evidence was admissible 
upon this theory. Presumptions which may properly be made, 
are only justifiable, where they are the natural, or necessary con- 
sequence of the acts proved, and exclude every other reasonable 
hypothesis, Yet it is by no means unreasonable to suppose, that 
Green, may have allowed his ferryman the use of his boat, and 
hand, as a gratuity, or perquisite, upon these extraordinary occa- 
sions. The conclusion is not therefore sufficiently certain, to be 
the basis of human conduct, either in the jury box, or in the ordi- 
nary transactions of common life. And in this view of the case, 
the evidence of the acts of Green, both before and after the act, 
which occasioned the loss, would be alike inadmissible. 

_ There is, however, one aspect of the case, upon which the 
testimony should have been received. It appears that Green, and 
Elliott, were jointly interested in the profits of the ferry, upon the 
Coosa, and to prove that this custom of transporting passengers 
and property over the creek, was a mere appendage of the prin- 
cipal ferry, the evidence was clearly admissible. When a fact, 
which inits nature is continuous, is proved to exist, its existence 
subsequently, may be presumed. Thus when a partnership is 
once proved to exist, its continuance will be presumed, until the 
contrary is shown, and a fortiori, where a partnership is proved 
to exist at two different periods of time, it will be presumed to 
have existed during the intervening period. [3 Starkie’s Ev. 
1077. 

The fact that the ferry over the creek, during high water, was 
but,a temporary removal of the ferry ‘over the Coosa, could, like 
any other fact,be proved by circumstantial evidence, and any act, 
tending to establish that fact, whether it happened before, or af- 
ter, the act which occasioned the loss, would be legitimate testi- 
mony; the fact to be proved being continuous in its nature, and 
having no necessary, or immediate connection with the point of 
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time when the act happened, which occasioned the loss. In Mec- 
Leod v. Walkley, 3 Car. & P. 311, it was held, that an admis- 
sion by one, that he was an editor of a paper upon one day, was 
no evidence that he was editor on a subsequent day. This de- 
. cision must be based upon the fact, that the business is not neces- 
sarily continuous; but we apprehend, that if it had been proved 
that he was editor at two different periods of time, a presumption 
would have arisen, that he was so, during the intervening space. 

What influence the testimony excluded would have had upon 
the jury, it is not our province to determine; it may be in itself 
very weak, and not entitled to much consideration, as it might 
seem, that ifthe previous acts proved, did not establish the unity 
of the two ferries, the single subsequent act, would not exert any 
influence. This, however, is a speculation we cannot indulge 
in; if the testimony was relevant, it was improperly excluded. 
Such we have seen is the fact, and the judgment must be there- 
fore reversed, and the cause remanded. 





EVANS, ADM’R, v. MATHEWS. 


1. Where the Orphans’ Court orders the sale of the real estate of an intestate, 
upon the petition of the administrator, alledging that the personal estate 
was insufficient to pay debts, the administrator, although one of the heirs, 
cannot object on error, that the evidence on which the decree of the Or- 
phans’ Court was founded, was er parte; or that the record does not, show 
that the heirs residing in the county had personal notice that the petition 
was filed; or that the Orphans’ Court, instead of appointing a guardian for 
one of the heirs,should have required that heir to select one for herself. 
These are irregularities that do not show a want of jurisdiction in the pri- 
mary Court, and cannot affect the administrator, and if important, he should 
have prevented them by conducting the proceeding according to law. 

2. The Orphans’ Court ordered that an administrator, who made, what was 
supposed an imperfect report upon the sale of real estate under its decree, 
should be committed, until he made one more perfect ; a report was accord> 
inly made: Held, that the order of commitment, whether erroneous or not, 
furnished no ground for the decree which directed the sale, 
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3,, An equitable title may be sold undera decree of the Orphans’ Court, and 


the purchaser will stand in the same predicament, as to title, as the heirs 
did’ 








Writ of Error to the Orphans’ Court of Wilcox. , 

_ "Tur plaintiff in error filed his petition in the Orphans’ Court, as 
the administrator of Thomas Evans, dee’d, late of Wilcox county, 
in which he represented that the personal estate of his intestate, 
was insufficient to pay the intestate’s debts; and alledging that he 
died siezed and possessed of a tract of land, (particularly describ- 
ed,) situate in that county, which should be sold and made assets 
for the payment of debts. Petitioner further stated, that the. in- 
testate left three sons, to wit: himself, John Evans and Charles 
Evans, and two daughters, to wit: Eliza, the wife of James Batt 
tle, and Carolina Evans; the three former reside in Wilcox, and 
the two latter in Mobile ; all of whom, with the exception of Car- 
olina, are of full age. The petition concludes with a prayer, that 
such proeeedings may be had, as the statute prescribes, in order 
that the real estate of the d&tedent may be sold, &c. 

The Court made an order, describing the land, reciting the ob- 
ject for which a sale was asked, and directing that publication be 
made forty days in a newspaper, requiring all persons interested 
to appear, &c., and show cause why the prayer of the petition 
should not be granted. 

On the day designated, a decree was rendered, reciting the 
substance of the petition, the order thereon, stating that Wm. C. 
Gilmore had been previously appointed a guardian for Carolina 
Evans, and had filed his answer, denying all the allegations of 
the petition, and the other heirs had been served with personal 
notice of the pendency of the proceeding. The decree also af- 
firms, that the necessity of a sale appeared by proofs, regularly 
taken and filed, as in Chancery cases. Thereupon, the petitioner 
was ordered to sell the land in question, on a credit of six months, 
the purchaser giving bond with good’ and sufficient surety, dzc.; 
and that he make report, &c. 

‘There is no deposition or other evidence found in the record, 
but the affidavit of J. P. Fairly, verified before the clerk of the 
Court; at the foot of which it is stated that it is taken by consent 
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of all parties interested, subscribed by two or three of the heirs 
or their representatives. 

The land was sold, as required by the decree, and the defend- 
ant in error became the purchaser, and executed his bond, paya- 
ble six-months after date, with surety. These facts being report- 
ed to the Orphans’ Court, they were directed to be recorded, and 
the petitioner was ordered to make title to the purchaser, when 
his bond should be paid, &c. 

After the decree of sale, the administrator objected to the 
sale to Mathews, on the ground that the land was a part of a 16th 
section, of which his intestate became the purchaser, at a sale by 
the commissioners, that full payment had not been made there, 
for, or-if it had,a patent had not been obtained by the intestate, 
in his lifetime, or his heirs, since that event. But these objections 
were overruled by the Court. 




















Beruea, for the plaintiff in error, cited Simpson’s adm’r y, 
Simpson, Minor’s Rep. 33; 5 Stewt. & P. Rep. 17, 






Szxters, for the defendant, cited Clay’s Dig. 525, § 21 









COLLIER, C. J.—The supposed irregularities which have 
been insisted on by the plaintiff in error, may be thus stated: 1, 
The evidence on which the decree of the Orphans’ Court was 
founded, is ex parte, not being assented to by all the heirs. 2, 
The record does not show that the heirs residing in the county 
had personal notice that the petition was filed. 3. The first re- 
port of a sale, which was made by the administrator, should have 
been received by the Court, and he should not have been com- 
mitted until he made a second, on which the final order was made, 
4, The intestate, or his heirs, had no title to the land that could 
be sold, under a decree of the Orphans’ Court ; and, 5. Instead of 
appointing a guardian for Carolina Evans, she should have been 
called on to select one herself. 

It must be observed, that the administrator who was the actor 
in the proceedings in the Orphans’ Court, is here complaining, 
and it is incumbent upon him to show, not only that errors have 
there been committed, but that they are such as prejudice him, or 
at least affect the title, which the defendant acquired by his pur- 
chase. Assuming this asa postulate, and neither the first, second 
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or fifth points, conceding them to be well founded in fact, and as 
abstract legal propositions, indisputable, can avail the plaintiff. 
We have often held, that ifin an application for the sale of the real 
estate of a decedent, the jurisdiction of the Orphans’ Court is es- 
tablished, a decree rendered, and the proceedings consequent 
thereupon, regular, the purchaser’s title will not be divested, al- 
though the decree should be reversed. And the same result will 
follow, although the heirs may not have been served with a no- 
tice of the petition, and the petitioner has failed to comply with 
the directions of the law, as to matters to be observed subsequent 
to the sale. Further, the reversal of the decree for error in the 
record, only entitles the successful party to the purchase money, 
but the purchaser shall hold the property. [Wyman, et al. v. 
Campbell, et al. 6 Porter’s Rep. 219; Perkins Ex’rs. et al. v. Win- 
ter’s adm’rx, et al. 7 Ala. Rep. 855.] This being the case, the 
defendant has no interest in litigating these points; no matter 
what may be the judgment of the law upon them, the plaintiff can 
recover nothing of him, or defeat his title, unless the jurisdiction 
of the Orphans’ Court, could be successfully assailed. This has 
not been attempted, and our impression, from an inspection of 
the record, is, that such an effort would be vain. 

It might also be answered, to the objections we are consider- 
ing, that if they are errors, they are attributable to the plaintiff— 
it was his duty to have prevented them, by conducting the pro- 
ceedings with regularity, and he cannot be permitted to urge 
them, to annul a decree rendered at his own instance: 

If it were granted that the report first made by the plaintiff, 
correctly stated the facts, and authorized the final order, and that 
his commitment until he made a second, was oppressive, and ir- 
regular, and still it would furnish no ground for a reversal of the 
decree., It was a matter occurring post factum, and if the plain- 
tiff objected to it, he should have interposed an objection while it 
was in fieri. As the result was legal, if the process by which it 
was obtained were set aside, the purchaser would still be secure 
in histitle. : 

In respect to the fourth point made by the plaintiff in error, with- 
out stopping to inquire, whether, if available under any circum- 
stances, he conld urge it, we need only remark that in Perkins’ Ex. 
et al. v. Winter’s Adm’rx, et al., (supra,) we held, an equitable 
title could be sold under a decree of the Orphans’ Court, and the 
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purchaser would stand in the same predicament as to the title, as 
the heirs did. We are, however, by no means certain, that the 
title of the intestate was not legal. 

This view is decisive of the case, and the decree of*the Or- 
phans’ Court, is affirmed, so far as the writ of error in the present 
case could present it for revision. 

In the transcript, there is a copy of a bond executed by all the 
heirs of the intestate, including the administrator, reciting that 
the writ of error was sued out by them, and conditioned for its 
prosecution, &c. Ifthe writ of error was such as the bond re- 
cites, the result would be such as announced, and it is therefore 
unnecessary to inquire whether the writ might not be amended so 
as to make it conform to the bond. 





BLACKMAN v. BRANCH BANK AT MOBILE. 


1. A notice for judgment, by motion, made by one assuming to be President 
of the Bank, is sufficient, whether he be President of the Bank, de jure, or 
not, if the act is adopted by his successor, who is legally President of the 
Bank. 


Error to the Circuit Court of Dallas. 


Motion, by the Bank, for judgment on a note, made by Josiah 
Blackman, payable to Billups Gayle, Cashier, or bearer, negotia- 
ble and payable at the Bank. 

The defendant appeared and pleaded, that Edmund Harrison, 
whose name is signed to the notice, was not, at the date of said 
notice, President of said Branch Bank, but that one Theophilus L. 
Toulmin, was at that time President of the Bank, To this plea 
the plaintiff demurred, and the Court sustained the demurrer. 

The defendant also pleaded a set off, and issue being joined 
thereon, the jury found a verdict for the plaintiff, upon which 
judgment was rendered. The defendant now assigns for error— 
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1. The judgment of the Court, in sustaining the demurrer to 
the plea. " 
2. The plaintiff had not such an interest in the note, as to sus 
tain a motion on it. 











Geo. Gayuz, for plaintiff in error, cited 3 Ala. Rep. N. S. 186; 


ORMOND, J.—In Curry v. The Bank of Mobile, 8 Porter, 
373, we held, that the notice of an intended motion for judgment, 
might be given by an attornéy of the corporation. ‘The plea, in 
this case, is founded upon the supposition, that as Mr. Harrison 
was out of office at the time notice was issued, it was invalid. 
The charter requiring the President of the Bank to give notice, 
does not contemplate that he should do it in person, but that no- 
tice shall be given under his direction. The notice, in this case, 
was issued under the direction:of Mr. Harrison, acting as the 
President of the Bank, and whether he was President, de jure, 
of the Bank or not, is wholly unimportant, as the act was affirm- 
ed by his successor. 

The objection that it does not appear from the record, that 
the Bank had the legal title to the note, is cured by statute. See 
the case of Crawford v. The Branch Bank of Mobile, at the pre- 
sent term. 

Let the judgment be affirmed. 





BORLAND v. MAYO. 


1, As the plaintiffin execution, if succesful upon the trial of the right of pro- 
perty, is entitled to a return of the specific thing, which was delivered to 
the claimant, or its assessed value, it is‘allowable for him to offer evidence 
to the jury, to show. what was its value at the time of the trial. 

2. The defendant in execution made a sale and conveyance of his entire es- 
tate to the claimant, and the former made certain statements to his credi- 
tor to induce him to accept the claimant for his debtor: Held, that as these 
statements were no part of the res gesta, viz: the sale and conveyance, the 
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creditor to whom they were made could not be allowed to narrate them as 
. evidence. 

3. On the trial of the right of property, the consideration of the cause of ac- 
tion on which the judgment was recovered, is not a matter in issue, yet if 
evidence to this point has been admitted, at the instance of the plaintiff in 
execution, a judgment in his favor will not, for that reason, be reversed; 
unless it appear that the claimant was prejudiced by its admission. 

4, With the view of showing that a sale of property on long credits was 
fraudulent, by reason of the inadequacy of the price agreed to be paid, it is 
permissible to prove, that the price stipulated is less than the property in 
question would have commanded, on the time given. 

5. The declarations made by a vendor, previous to ‘the sale, are admissible to 
contradict his testimony given on the trial of a cause in which the bona 
fides of the sale is drawn in question. 

6. The declarations of a vendor are admissible against his vendee, where the 
purpose of both was to consummate a fraud by the sale. 








7..Where the vendor of a plantation and slaves, in giving testimony, with a 
view to support the sale, stated that he acted as the vendee’s overseer, it 
was allowable for the adverse party to inquire of another witness, whether 
he ever knew the vendor to act as an overseer of the vendee. 


8, Evidence of declarations made by a defendant in execution, which are not 


part of the res geste, are not admjssible upon the trial of the right of pro- 
perty against the claimant, who deduces a title from the defendant—the de- 
fendant in execution is himself a competent witness. 


9, With the view of showing the transaction to be fraudulent, it is competent 
to show that the vendee, who purchases from his son-in-law all his estate 
(which is a large one,) even on time, was himself greatly indebted at the 
time of the purchase. 

10. After the plaintiffhas introduced his evidence, the defendant his, and the 
plaintiff rejoined, it is then a matter of discretion whether the Court will 
allow the defendant to adduce further testimony. 

11, Where the vendor of property remains in possession, his declarations in 
respect to the same, are evidence against the vendee. 

12. If debtor in failing circumstances makes a transfer of his property, 
which is intended, both by the vendor and vendee to prevent what they 
consider a sacrifice by sale under execution, and thus enable the vendor, 
afterwards to give a preference to his own proper creditors over those to 
whom he was liable as a surety; sucha transaction is a fraud upon the cre- 
ditors who are hindered or delayed in the collection of their demands. 


13, Where an absolute sale of personal property is made, there must be an 
actual bona fide delivery of the same to the vendee, in order to give a title 


as against the creditors of the vendor, or some special reason or excuse shown 
14 
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for the retention of the possession by the latter ; and the fact, that the vendor 
was the son-in-law of the vendee, is not a legal excuse, 

14. Where there is a fraudulent sale, the parties may rescind it, and make 
another contract in good faith, before liens attach upon the property asthe 
vendor’s; but where a sale is void ab initio for fraud inferrable from inade- 
quacy of consideration, or other cause, it cannot acquire validity against 
the creditors of the vendor, although the vendee may pay a sum beyond the 
amount of the purchase money stipulated. 

15. It cannot be intended that the vendor was aware of the vendee’s insol- 
vency, merely because he purchased all his estate on long credits. 

16. If a father-in-law purchase from his son-in-law, who is in failing cireum- 
stances, all his estate, consisting of lands, slayes, furniture, &c., the trans- 
action will be looked on with suspicion, and if there are other circumstan- 
ces making its fairness questionable, then, altogether, they should be con- 
sidered, by the jury, as adverse to the vendee, upon an issue of fraud, vel 
non. 

17. Inadequacy of price, upon the sale of property, is a badge of fraud, where 
the vendor was greatly indebted; though in itself it may not be sufficient 
to avoid the sale, unless the disparity between the true value and the price 
paid, or agreed to be paid, was so great as to strike the understanding with 
the conviction that the transaction was not bona fide. 

18. If mala fides is not attributable to the vendee, but he has acted with fair- 
ness, his purchase cannot be pronounged void, at the instance of the ven- 
dor’s creditors, merely because its tendency was to defeat or delay them. 








Writ of Error to the Circuit Court of Lowndes. 


Tae defendant in error having obtained a judgment against 
John H. Walker, caused a fieri facias to be issued thereon, which 
was levied by the sheriff of Lowndes on a negro man named 
Joshua, as the property of the defendant in execution, and the 
plaintiff interposed a claim, and gave bond with security, as _re- 
quired by the statute, to try the right. As issue was thereupon 
made up, and submitted to a jury, who found the slave in ques- 
tion subject. to the execution, and assessed his value at seven 
hundred and fifty dollars, and judgment was rendered accord- 
ingly. 

On the trial, the claimant excepted to the ruling of the Court. 
It is shown by the bill of exceptions, that the suit in which the 
plaintiff ’s judgment was recovered, was commenced in March, 
1840; the execution was issued and levied in November, 1841. 
In the examination of the evidence, the following questions were 
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raised—all of which were. duly reserved, viz... 1.. The plaintiff 
was admitted, notwithstanding an objection by the claimant, to 
prove the, value of the slave in controversy, at the time of the 
trial. 2. A creditor of Walker testified, that after the sale to 
Borland, Walker so arranged it as to induce the creditor to ac- 
cept Borland as his debtor; whereupon the claimant asked the 
witness to state what Walker said to him, while he was endeay- 
oring to induce him, (witness,) to accept the claimant's note for 
his debt ; but the plaintiff objecting, the witness was not permit- 
ted to answer. 3. The plaintiff was allowed to prove the con- 
sideration of the note on which his judgment was recovered, al- 
though the claimant objected that such evidence was irrelevant 
4, So the plaintiff was permitted to inquire of a witness what 
difference was usually made between sales, for cash, and on time, 
for the purpose of showing that the purchase made by the claim- 
ant of the defendant, was for a stipulated sum, below the value of 
the property, considering the credit allowed. 5. The plaintiff 
was permitted to prove, by a witness, what the defendant in. exe- 
cution said of his intention to sell, for what purpose, &c., before 
he made the sale, on which the claimant relies, notwithstanding 
the claimant objected to the evidence, except so far as it went te 
contradict the defendant; but the objection was overruled, the 
Court remarking, that such evidence was only admissible to show 
the intention of Walker in selling, and to contradict him, but not 
to affect Borland, unless he was connected with his vendor in con- 
summating an unlawful purpose. 6. The. plaintiff was also al- 
lowed to show, by a witness, that the latter never knew the de- 
fendant in execution to act as the overseer of the claimant; this 
evidence was adduced to contradict Walker, who stated that he 
was Borland’s overseer in 1841, and to prove that the property 
which the latter claimed under a purchase from the former, had 
never been delivered tothe purchaser.. 7. A witness addiiced 
by the plaintiff, was permitted to testify, that he was employed by 
Walker, professedly as the agent of Borland, in the latter part of 
1840, and the beginning of 1841, to act as the overseer of the plan- 
tation and slaves, to which the latter asserts a title, under a con- 
tract with Walker; that Walker let him have some groceries, 
and one of the farm horses when he left the plantation, with the 
price of all which he credited Borland’s account. Claimant offer- 
ed te show what Walker subsequently said about the horse, but 
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this, on objection, by the plaintiff, was rejected as inadmissible. 
8. The plaintiff was allowed to prove, that Borland was greatly 
indebted, in September, 1840, notwithstanding it was shown, that 
he was a man of wealth, and had property of much greater value 
than all his debts. 9. After the plaintiff had closed his testimony, 
in rejoinder to the claimant, the latter offered to prove what 
Walker said about the groceries and horse, he had furnished to 
Graham, after the latter had received them, but this evidence was 
rejected. 10, It was shown by the plaintiff, that Walker remain- 
ed in possession of the homestead, &c., which was embraced in 
the sale to Borland, and that the plantation on which the slaves 
labored was adjoining the land on which Walker continued to re- 
side ; the plaintiff was then permitted to give evidence of Walk- 
er’s declarations, notwithstanding the claimant objected. 

It was proved that the defendant in execution was the son-in- 
law of the claimant, that they both lived in the same neighbor- 
hood; that the former was greatly embarrassed with debt, in 
September, 1840, (when he sold all his property to the claimant.) 
perhaps a hundred per cent. beyond the value of his estate; that 
the sale was made on a long credit, the last payment not falling 
due, until the expiration of twelve years thereafter ; that the claim- 
ant made different statements, as to the price he was to pay for 
the property; that according to the largest sum stated by him, 
the slaves might be so employed on the plantation as to yield a 
profit large enough to pay the purchase money in eight or ten 
years ; that there was no ostensible change of the possession of the 
property sold from Walker to the claimant, &c. 

The plaintiff prayed the Court to charge the jury as follows; 
1. That if the vendor was a debtor in failing circumstances, in 
September, 1840, and had creditors including the plaintiff in exe- 
cution, not provided forby the sale to. the claimant, who were 
hindered in the collection of their demands, and that the tranfer 
te the claimant was intended by the vendor and vendee to pre- 
vent what they considered a sacrifice of the property, by sale 
under execution, and thereby enable the vendor, afterwards, to 
give a preference to his own proper creditors, over those to 
whom he was liable as a surety, then the plaintiff was entitled to 
a verdict. 

2. If there wasno actual and bona fide change of possession, 
consequent upon the sale from the defendant to the claimant, and 
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no special reason or excuse was shown, for the retention of pos- 
session by the vendor, other than the relationship between himself 
and the vendee, and the use the family of the latter had for the 
property, then the plaintiff was entitled to a verdict. 

3. If the sale by the defendant in execution, to the claimant, 
was fraudulent and void, as against creditors of the former, for 
inadequacy of the consideration, on account of the long credit 
given, or other cause, then it could not be made valid as against 
the creditors, by the payment of the purchase money before it 
was due, or by increasing the amount stipulated. 

4, If it was the understanding and intention of the parties, that 
so much of the purchase money as was not appropriated by the 
deed, should be paid by Borland to such creditors only, of his 
vendor, as the latter should subsequently direct, and who were 
not provided for; and it was intended by such means to hinder 
and delay any of the creditors of the vendor, then the plaintiff 
was entitled to a verdict. 

5. If the deed embraced all the property of the defendant in 
execution, then the jury were authorized to infer from that fact, 
in connection with the disclosures made upon the face of the deed, 
that the claimant was cognizant of the insolvency of the former, 
at the time of the sale. 

6. If the defendant in execution was in failing circumstances at 
the time of the sale, and the claimant was his father-in-law, then, 
this relationship was a just ground of suspicion, and if other sus- 
picious circumstances were shown, it was to be regarded as a 
circumstance tending to establish fraud. 

7. If, considering the long credit given for the purchase money, 
by the defendant in execution, to the claimant, or other cause, the 
jury should believe the price agreed to be paid for the property 
to be inadequate, and the vendor was embarrassed at the time, 
then, such inadequacy was a mark of fraud. 

8. If the object of the defendant in execution and the claimant 
was to put the property out of the reach of the creditors of the 
former, in order to obtain time to pay them, or to compromise 
their demands, the sale was fraudulent and void; and this al- 
though the creditors may have been the gainers by the sale. 

9. Although the claimant may not have intended any fraud, 
or contemplated a dishonest or fraudulent purpose, yet if the ob- 
ject or tendency ofhis purchase, was to place the property beyond 
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the reach of Walker’s creditors, and thus hinder and delay them, 
then the transaction between claimant and defendant in execution 








‘‘was void by construction of law. 


‘10. Although the claimant may have paid more than the pro- 
perty was worth, yet if the object and effect of the sale, was to 
hinder and delay the creditors of the defendant in execution, then 


. it was fraudulent, and the jury should find for the plaintiff in exe- 
-eution. Which several instructions were given accordingly. 


~P. Wixrams, for plaintiff in error. 


R.: Sarroxp for the defendant in error, insisted, that the record 
discovered no error for which the judgment was reversible. The 
declarations of a particeps fraudis before or after the act com- 
mitted, are evidence against those associated with him, and the 
proof ofa combination by one witness of a vendor, who fraudu- 
lently co-operates with his vendee, being in possession, is evidence 
against the latter. [2 Phil. Ev. 177-8, C. & H.’s notes ; id. 452-3, 
601-2, 772-3-4-5; 3 Car. & P. Rep. 94-9; 6 Rand. 285; 7 Cow. 
Rep. 301.} 

What was said by Walker about the groceries and horse, at 
a time subsequent to that when they were delivered to Graham, 
was properly excluded. [2 Phil. Ev. 225; 13 Sergt. & R. Rep. 
85. 

€ sustain the several charges prayed of, and given by the 
Court, he cited, 2 J. J. Marsh. Rep. 283; 8 Dana’s Rep. 263; 
2 Con. Ct. 8. Caro. Rep. 125-6; 4 Day’s Rep. 146, 150-2-6; 9 
Johns. Rep. 243; 2 Peter's Rep. 107; 2 Ala. Rep. 313-8; 3 
Stewt. Rep. 243-5; 2 Stewt. Rep. 50; id. 336; 5 Ala. Rep. 
5813 id. 770; 13 Peters’ Rep. 101; 12 Sergt. & R. 198, 201-2; 
16 Wend. Rep. 523 ; 17 Wend. Rep. 58 ; 7 Paige’s Rep. 163-5-6; 
20 Wend. Rep. 25, 507, 524, 642; 5 Ala. Rep. 324; 9 Johns. 
Rep. 337; 3 Johns. Ch. Rep. 481; 7 Cow. Rep. 732; 5 Sergt. 


& R. Rep. 275; 2 Kent’s Com. 412; 14 Johns. Rep. 458; 


4 Johns. Rep. 536, 592-3-7 ; 20 Johns. Rep. 442 ; 1 Hopk. Rep. 


373; 2 Mason’s Rep. 252; 11 Wend: Rep. 189, 200-1-2; 4 


Paige’s Rep. 23 ; 9 Porter’s Rep. 39, 566,573 ; 3 Ala. Rep. 444 ; 
4 Ala. Rep. 374-6-9, 380-1-2; 2 Phil. Ev. 452; 3 °C. & P. 


Rep. 9 
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COLLIER, C. J.—1. It was clearly competent to permit the 
plaintiff below to prove the value of the slave, at the time of the 
trial. The claimant, by the regular interposition of his claim, 
became the custodian of the property, until the question of ‘the 
slave’s liability to the satisfaction of the fiert facias,should be de- 
termined. If the decision was favorable to the claimant, then 
his bond would become inoperative ; but if otherwise, the bond 
remains in full force, as the statute declares «it shall be condi- 
tioned for the forthcoming of the property, if the same be 
found liable to the execution, and for the payment of such costs 
and damages as shall be recovered,” &c. “Andif the claimant 
shall fail to deliver the same, or any part thereof, when required 
by the sheriff,” it shall be the duty of the sheriff to indorse the 
failure on the bond, and return it to the clerk, &c.; whereupon the 
bond shall have the force and effect of a judgment, and execution 
shall issue against the claimant and his surety, for the value of 
the property not delivered, as assessed by the jury. [Clay’s Dig. 
211, §52; 213, §§62,64.] The latter section directs, that when 
the jury shall find the property subject to the execution, they 
shall find the value of each article separately, but does not, in so 
many words, provide, that they shall be governed in their estimate, 
by the value at the time the trial takes place, yet, we cannot doubt 
that the plaintiff may offer proof to show, what the property was 
then worth. This conclusion necessarily results from his. right 
to have the property to satisfy his execution, and if it cannot be 
had, or the claimant will not return it, then he is entitled to the 
value assessed. Whether the plaintiff may not elect to prove the 
value at the time of the levy, if the property has afterwards de- 
preciated, or been entirely destroyed, we need not consider. 

2. It was not allowable for the claimant, to prove by a credi- 
tor of the defendant in execution, what the latter said to the eredi- 
tor as an inducement to him to accept the claimant as his debtor, 
instead of the defendant. Such declarations were no part of the 
res gestae, which the plaintiff was impugning, but related to a 
transaction subsequent in point of time to the sale to the claimant, 
and which the plaintiff did not controvert. 

3. The consideration of the note on which the plaintiff’s judg- 
ment was recovered, was_not a question in issue, and could not 
be controverted in a proceeding of this character; the evidence 
then adduced to this point was unnecessary, and should not have 
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been admitted by the Court... But we are unable to discover how 

the claimant could have been prejudiced by its admission, unless 
jt be conceded that the consideration, viz: services as an over- 
seer, Were so meritorious as to overreach and invalidate the sale. 
This has not been pretended. Noinjury, therefore, resulting from 
the evidence, its admission furnishes no sufficient ground for the 
reversal of the judgment. 

4, Where the question is, whether a sale of property on long 
credits, is fraudulent, it is allowable to show the inadequacy of 
the price, by showing the difference usually made between cash 
and credit sales, with the view of proving that the amount agreed 
to be paid, was less than the property would have sold for on the 
time given. It cannot be objected that the law fixes the rate of 
interest, and therefore, the true difference in price is, the addition 
ofthe interest to the cash value for the term of credit. There 
certainly should not be a greater difference, yet, if according to 
the usual mode of dealing, parties are not thus restricted, the ven- 
dor may enforce the contract, if he makes a fair sale, where the 
difference is more than interest, unless it is obnoxious to the law 
against usury. ‘The evidence upon this point was, then, proper- 
ly received. 

5. The Court did not admit the declarations of Walker, made 
previous to the sale to the claimant, without qualification, but the 
jury were informed that they were to consider them so far as théy 
went to contradict the testimony which Walker had given, in his 
examination; but the claimant could not be. affected by them, un- 
less he was connected with his vendor in the consummation of a 
fraud, As to the first purpose for which they were admitted, 
their competency cannot be disputed ; and as it respects the se- 
cond, viz: to show that the sale was fraudulent, under the qualifi- 
cation laid down by the Court, we think their admissibility is 
equally defensible. 'The declarations of a conspirator are admis- 
sible against his fellow. [Phil. Ev. C. & H. 177, and cases cited.] 
So, where there is proof tending to show fraud, on the part of the 
purchaser of property,and a community of design with his vendor, 
it has been held, that in a contest between the former and the 
creditors of the latter, the declarations of the vendor are admissi- 
ble against his vendee. [Clayton v. Anthony, 6 Rand. Rep. 285 ; 
Reitenbach v. Reitenbach, 1 Rawle’s Rep. 362.] And it has 
been decided, where the vendor is left in possession of property, 
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and exercises acts of ownership over it after sale, this proves 
a combination to defraud creditors, and the declarations of the 
vendor are evidence against his vendee. [Wilbur v. Strickland, 
1 Rawle’s Rep. 458; Willies v. Farley, 3 Car. & P. Rep. 895; 
2 Phil. Ev. C. & H.’s notes, 178, 601-2.] |The testimony recited 
in the bill of exceptions shows, that the integrity of the transae+ 
tion between the defendant in execution, and the claimant, was 
at least questionable, and that there was no ostensible change of 
possession. This being the case, the proof of Walker’s declara- 
tions, comes within the principle upon which the authorities cited 
rest, and are admissible against his vendee, if competent evidence 
under the circumstances. Theform of the claimant's objectionto 
the evidence we are considering, indicates, that he did not object 
to it because it tended to impeach the credit of the defendant in 
execution, by showing that he had made other statements of the 
facts to which he testified, without first inquiring of him, wheth- 
er he had made such statements. [Lewis v. Post & Main, 1 
Ala. Rep. N. S. 69; 2 Phil. Ev. C. & H.’s notes, 771 to 775.] 
But it was expressly admitted, that it was allowable: to give evi- 
dence of Walker’s declarations, so far as they contradicted his 
testimony; and as to the further object proposed by such proof, 
what we have said will make it sufficiently clear, that its admis- 
sion was placed, by the Court, on the true ground. ‘ } 

6. It was competent for the plaintiff to inquire of a witness, 
whether he ever knew Walker to act as the claimant's overseer, 
for the purpose of countervailing the testimony of Walker, 
who had affirmed such to be the fact, and also to show that there 
had been no delivery of the property in question to the claimant: 
True, such evidence may not be entitled to great weight, yet it 
was pertinent, and entitled to more or less consideration, accord- 
ing to the opportunities which the witness possessed for acquiring 
knowledge upon the subject. 

7. Evidence of what Walker said about the horse he _previ- 
ously allowed an overseer, employed by Borland, to have, at an 
agreed price, was properly excluded. _ If those declarations were 
admissible, Walker was prima facie a competent witness, and 
could himself have been called on to relate them. They con- 
stituted no part of the res gestae, viz: the witness’ employment 
and service as overseer, or purchase of the horse from Walker 
15 
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on the claimant’s account, but they were post factum statements, 
‘ahd according to all principle were properly excluded. 

8. We can discover no objection to the admission of the evi- 
denice, to show thatthe claimant was greatly indebted inSeptember, 
1840, when the sale was madc to him,of the entire estate of the de- 

» fendant in execution. Such testimony, it is true, might not establish 
a fraud, yet, in connection with other facts,the indebtedness of the 
claimant might exert a controlling influence. No matter what 
may be the extent of one’s property, prudent men, who are in- 
debted, are less disposed to make heavy purcheses, even on 
time ; especially if they do not expect, or intend to realize by a 
re-sale. 

9. What we have said about the seventh objection to the testi- 
mony; is conclusive upon this point. But it may be said in addi- 
tion; that if the Court had misapprehended the law, in rejecting 
the evidence, its decision would furnish no ground for the rever- 
sal of the judgment. The plaintiff in execution opened the case, 
and laid his testimony before the jury. The claimant then intro- 
duced his evidence, and the plaintiff rejoined; after the trial had 
proceeded thus far, it was a matter of discretion with the Court, 
whether any other evidence should be adduced. It was at this 
latter stage of the cause, when the testimony we are considering 
was offered. 

10. The view taken of the fifth objection will show, that the 
evidence of Walker’s continued possession of the property which 
he conveyed to the claimant, was such as to make the decla- 
rations of the former evidence against the latter. We do not say 
that it was sufficient to negative the conculsion,*that the posses- 
sion was changed, but that there was proof on the point, 
which the jury should have considered, cannot be questioned. 
The declarations of the vendor were only admissible upon the 
hypothesis, that he retained the possession, or himself and ven- 
dee were co-workers in the purpose to defraud ; and the Court 
perhaps so instructed the jury, if not, it was-proper to call the at- 
tention of the Court to it, and pray such a charge. 

We will now briefly consider the several charges to which 
the claimant excepted :— 

--k. This charge affirms, that if a debtor in failing circumstances 
makes a transfer of his property to a third person, which is in- 
tended, both by the vendor and vendee,to prevent what they con- 
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sidered a sacrifice, by sale under execution, and thus enable the 
vendor afterwards to give a preference to his own proper credi- 
tors, over those to whom he was liable as a suréty, that such 
transaction is a fraud upon the creditors, who are hindered or 
delayed in the collection of their demands. There can be no 
question but an assignment made under such circumstances is in- 
operative, by the second section of the statute of frauds, which 
expressly declares, that every gift, grant or conveyance of goods 
or chattels, by writing or otherwise, made and contrived of mas 
lice, fraud, covin, collusion or guile, to the intent or purpose to 
delay, hinder or defraud creditors of their actions, suits, debts, &c. 
shall be utterly void. [Clay’s Dig. 254.] Ifthe vendor had re- 
served to himself, by a stipulation on the face of the deed, the 
right to direct the appropriation of the money, such stipulation 
would have been void against judgment creditors, and the legal 
conclusion must be the same, although the deed is silent upon the 
subject, if the sale is the result of a fraudulent combination be- 
tween a failing debtor and a third person, to defeat the creditors 
of the former. 

2. The terms of the contract between Walker and the claim- 
ant, contemplated an immediate change of possession, and if there 
was not an actual and bona fide delivery of the property to the 
claimant, in order to maintain a title against the creditors-of the 
vendor, it devolved upon the claimant to show some special rea- 
son, or excuse, for the retention of the possession by the vendor, 
The fact that the vendor married the vendee’s daughter, and the 
family of the latter required the services of the slaves, &c. fur- 
nished no sufficient excuse, so as to repel the legal inference of 
fraud. This point is explicitly adjudged in the Planters’ and 
Merchnnts’ Bank v. Borland, 5 Ala. Rep. 531, and cases there 
cited. 

3. If the sale to the claimant was void ab initio, for fraud, in- 
ferrable from the inadequacy of the consideration, by the length 
of credit given, or for other cause, it could not acquire validity 
agianst the vendor’s creditors, although the vendee might pay a 
sum beyond the purchase money stipulated, and even béfore the 
expiration of the term of credit agreed. The fraud of the trans- 
action did not prevent the parties from rescinding it, and making 
another contract, bona Jide, before liens attached ; and the charge 
does not deny such to be the law, it merely asserts, that if the sale 
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was fraudulent against creditors, in its inception, it still continued 
< although the vendee shall have made the full payment. 

-4, What vee have said upon the first charge, i is equally appli- 
cable to this, and shows that the Court, in giving it, did not mis- 
state the law. 

5. The mere fact, that the conveyance from Walker to the 
claimant, transferred all Walker’s property, does not of itself war- 
rant the inference that the latter was aware of the insolvency 
ofhis vendor. A man may sometimes be induced to sell all his 
visible estate, preparatory to a removal from the country; and the 
fact that he provides for the payment ofa large amount of debts, 
by substituting the credit of his vendee for his own, may not pro- 
‘ceed from his inabili;y to pay otherwise. He may find it for his 
interest to sell on time, because a purchaser cannot be obtained, 
who is prepared to pay the cash, or by giving credit, a better 
price may be had. Besides, he may know that it is possible for 
him to relieve himself from debt, by using the paper of his ven- 
dee. And the vendor may thus act,though he has a large amount 
of cash, which he supposes it will be more beneficial for him to 
use in some other way. 

No such inference can be drawn from the fact, that in this 
case, a large amount of the purchase money, was payable from 
seven,to twelve years after the sale. The vendor is usually com- 
pensated for giving long time, and hence, if he thus sells, it neither 
proves his solvency, or insolvency. The written transfer only 
evidences such a contract as we have described, and does not, 
when taken alone, or in connection with the fact supposed, show 
that the claimant knew his vendor was insolvent, when he pur- 

chased from him. 

The fact of the relationship of the vendor and vendee, the con- 
tiguity of their residence, and the actual insolvency of the former, 
perhaps, would have authorised a jury to presume, that the claim- 
ant was aware of Walker’s situation ; the charge does not rest 
the presumption on these grounds, but alone upon the purchase 
of all the vendor’s property. 

In Yates and another v. Carnsew, 3 Car. & P. Rep. 99, the 
question arose under the statute of 46George III, ch. 135, wheth- 
er a party dealing with a trader, knew him to be insolvent... The 
defendant there had for nearly two years been buying goods of 
the bankrupt at prices vastly below prime cost, and Lerd Ten- 
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terden said to the jury, “it is for you, as men of business, to say, 
whether the defendant could go on dealing with a man, in this 
way, for so long a time, without knowing that he was insolvent. 
There is no doubt, that for the sake of getting ready money, great 
sacrifices are often made, in one or two transactions, by solvent 
men, but the strength of this case, on the part of the plaintiff, is, 
there were, not merely one or two dealings between these par- 
ties, but a continued series of them,” in two several years. Here, 
the vendee’s knowledge of the vendor’s insolvency was presum- 
ed from‘ extensive purchases of goods, repeatedly made, during a 
long period of time, at prices far below cost; while, in the case at 
bar, the Court was required to instruct the jury, that if the claim- 
ant purchased all the property of the defendant in execution at 
one time, it might be legitimately inferred that he was aware of 
his vendor’s ‘insolvency. Such a conclusion, we have seen, can- 
not be predicated of the premises. 

6. This charge assumes, that if a father-in-law purchases from 
his son-in-law, who is in failing circumstances, all his property, 
including lands, slaves, horses, cattle, hogs, household “furniture, 
&c., the relationship of the parties will cause the transaction to 
be viewed with suspicion, and if other suspicious circumstances 
were shown, its tendency would be to establish a fraud. The 
law is not laid down too stringently against the claimant. The 
connection between the vendor and vendee, the embarrassment 
of the former, and sale of all his property, certainly should cause 
the transfer to be looked on with suspicion, and if there were 
other circumstances making its fairness questionable, then all ta- 
ken together, should be considered by the jury, as adverse to the 
vendee, upon an issue of fraud vel non. 

7. Inadequacy of consideration, where the vendor is greatly 
indebted, is recognized asa mark of fraud. In this charge the 
Court says nothing more than so to declare the law. True, it 
might not be sufficient per se, to authorize a sale to be annulled, 
unless the disparity between the true value of the property, and the 
price paid, or agreed to be paid, was so great as to strike the 
understanding at once, with the conviction, that such a sale pever 
could have been made bona fide. But it may be a mark of fraud 
where the difference is not so great, and when other circumstan- 
ces are associated with it, they may be conclusive. 

8. What has been said in respect to the first and fourth charg- 
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es, is applicable to this. It merely affirms, that if the facts be 
such as are supposed, then the conveyance would be fraudulent 
because intended by both parties, to delay and hinder creditors 
in the collection of their debts. That such a conclusion is a ne- 
cessary sequence, if the facts are affirmatively shown, we think 
will not be seriously questioned. 

9. This charge, we think, cannot be supported. It assumes, 
that although the claimant may have been influenced by honesty 
of purpose, in purchasing the estate of the defendant in execution, 
yet if the object, or tendency of the purchase was to place the pro- 
perty beyond the reach of the vendor's creditors, and thus hinder 
and delay them, the transaction was void, by construction of 
law. Now, every man-may sell his property in good faith, if 
neither creditor nor other person has a lien which is opposed to 
such aright; and this, ulthough the consequence may be to de- 
feat creditors in the collection of their demands. If the vendee 
has meditated no dishonest purpose, but has acted with fairness, 
his purchase can’t be pronounced void, at the instance of the 
vendor's creditors, merely because its “tendency” was to defeat 
or delay them. The claimant cannot be injuriously affected by 
the fraud of the defendant, unless he participated in it. or can, by 
legal construction, be connected with it in some offensive manner. 
If, in speaking of the effect of the sale, the word object alone had 
been used, or object and tendency, instead of Connecting the two 
latter by the disjunctive « or,” then the instruction would have 
been proper ; but these terms could not have been employed be- 
cause it was hypothetically admitted, that no fraud or dishonesty 
of purpose was attributable to the claimant, In declaring, that 
if either the object or tendency of the purchase was to defeat the 
vendor’s creditors, then the same was void, it is sufficiently shown, 
that the Court did not correctly state the law. 

10. For the reasons stated in considering the first, fourth and 
eighth charges, this is unobjectionable. 

We have thus considered the numerous points made upon the 
record in this cause, with as much brevity as we could, in order 
to make ourselves intelligible. The great and unnecessary length 
to which the bill of exceptions is drawn, admonishes us of the 
propriety of again declaring our disapprobation of a practice, 
which causes bills of exception to be surcharged by the statement 
in extenso of all the evidence adduced, as well oral as documen- 
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tary. Such a practice is productive of benefit to no one—it im- 
poses increased labor upon the counsel; the case, instead of being 
divested of every thing extraneous is mystified, and a heavy draft 
is made upon the time of the appellate Court in denuding it, that 
it may be seen what are the question’ intended to be revised. 
The points made being severally considered, recapitulation is 
unnecessary, and we need only add, that the judgment of the Cir- 
cuit Court is reversed, and the cause remanded. 





BRANCH BANK OF MOBILE v. MURPHY. 


1, The statutes of the State, unless otherwise expressed, take effect from 
their passage, and an act done in the county of Clarke, on the day after 
the passage of the law, will be governed by the statute, although it was im. 

possible it should have been known there. 


Error to the Orphans’ Court of Clarke. 


Biounr, for plaintiff in error. 
Peok, contra. 


ORMOND, J.—It, is unnecessary to consider any of the as- 
signments of error, but those which question the regularity of 
the decree of the Court, declaring the estate of the deceased in- 
solvent. The decree was made on the 10th February, 1843 ; on 
the 9th February, preceding, an act was passed “to amend the 
laws now in force in relation to insolvent estates,” which materi- 
ally changed the mode of proceeding in such cases, but the pro- 
ceedings were had in conformity with the former law. The 
counsel for .the defendant in error, maintains, that as it was im- 
possible that the law should have been known in Clarke county, 
one day after its passage, it ought not to affect this proceeding. 
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The rule of the common law, that statutes are in force from the 
date of their passage, when no time is fixed for the commence- 
ment of their operation, has been repeatedly recognized by this 
Court. [Weatherford v. Weatherford, 8 Porter, 174; The State 
v. Click, 2 Ala. Rep. 26.] “The last case was an indictment for 
carrying concealed weapons, and it was insisted that the act did 
not operate, becausa it had not been published at the time of the 
commission of the offence ; yet it was held, that although the rule 
might sometimes operate harshly, it was now too firmly settled to 
be changed, in any other mode than by legislation. ‘The same 
decision was made in Thompson v. Stickney, 6 Ala. Rep. 579. 

Nor are we able to comprehend what other rule could be adopt- 
ed. The law must certainly be obligatory over the entire State, 
ifvalid any where. Yet, according to this argument, its obliga- 
tion would depend on the distance of the place, where the law 
‘was violated, from the seat of government. In the case of a penal 
law, the executive clemency would doubtless be extended where 
it was impossible, that the law should have been known at the 
time of its supposed violation. But in this case, there is really no 
hardship. The decree of insolvency was but the initiatory step, 
in the whole proceeding, and although when that decree was 
made, the change of the law was unknown, yet when the change 
was known, it was the duty of the parties to retrace their steps, 
and commence anew. Instead of doing so, they have proceeded 
to a final settlement, in utter disregard of the existing law. 

We have not considered it necessary to look into the other as- 
signments of error, as the same questions will not necessarily arise 
again. 

Let the judgment be reyersed and the cause remanded. 
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HOPPER, GARNISHEE, v. TODD. 


1, A garnishment to obtain satisfaction of a judgment, must issue out of the 
Court in which the judgment was rendered; therefore, a garnishment can- 
not issue out of the County Court, when the judgment was rendered in the 
Orphans’ Court. 


Error to the County Court of Montgomery. 


Turs was a proceeding in the County Court of Montgomery, 
by the plaintiff in error, who, by the oath of a credible person, 
made affidavit before the Clerk of the County Court, that:she 
had recovered a judgment in the Orphans’ Court of Montgomery 
county, of one Anderson Thomas, that he had no property with- 
in affiant’s knowledge to satisfy the judgment, &c., and that the 
plaintiff in error was indebted tohim. Thereupon a writ of gar- 
nishment issued, returnable to the next term of the County Court. 

The garnishee appeared, and pleaded to the jurisdiction of the 
Court, to which the plaintiff demurred, and the Court sustained 
the demurrer. The garnishee then moved to quash the garnish- 
ment, which motion the Court overruled, and the garnishee an- 
swering, and admitting an indebtedness to the defendant, of five 
hundred dollars, the Court rendered a judgment against him, for 
that amount from which this writ is prosecuted. 


Exmorz, for the plaintiff in error. 


Hayne, contra, contended, that the act of 1828, Clay’s Dig, 
260, § 3, intended to confer this jurisdiction, on any Court of re- 
cord, without regard to the Court in which the judgment was ren- 
dered. 


ORMOND, J.—The act of 1818, Clay’s. Dig. 259, § 2, and 
that of 1823, ib. 260, § 3, to enable a judgment creditor to gar- 
nishee a debtor of the defendant to the judgment, have precisely 
the same objectin view. The precise object of the last act, was 
to enable the party to make the affidavit before the clerk, either 
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in term time or vacation, whilst by the former act, it could only 
be made in Court. No other change of the law was intended, or 
accomplished by it. 

That the garnishment must-be returnable into the Court which 
rendered the judgment, is clear, from the terms of the act, and 
such has been the uniform construction put upon it in this Court. 
The garnishment, is merely auxilliary to the judgment, to obtain 
satisfaction. In Blair v. Rhodes, 5 Ala. Rep, 648, it was con- 
sidered “a consequential suit, in which the plaintiff seeks to ren- 
der some third person liable to the payment of his judgment,” and 
in that case it was held, that the record of the judgment in the 
original suit, might be sent up, to sustain the judgment upon the 
garnishment. 

The County Court proper, having no jurisdiction, its judgment 
must be reversed. 





CLAPP, ET AL. v. MOCK, ET AL. 


1, M. became the indorser for L. of certain bills of exchange, upon an agree- 
ment that they should be used in the purchase of the stock of a particular 
bank, in which both were equally interested, and both to be equally bound 
for the payment of the bills. L., pursuant to an arrangement with H., trans- 
ferred the bills to C., in payment of a debt due by H. to C., the latter be- 
ing ignorant of the agreement between M. and L., relating to the indorse- 
ment of the bills: Held, first, that C. could recover of M., the indorser, though 
L., in the transfer to C., had violated the contract by which the indorsements 
were made. Second, that if L. was the dupe of H. in the contract by which 
the bills were transferred to C., the fraud could not be visited on C., who 


was ignorant of it, and did not participate ‘in it. 
Error to the Chancery Court at Montgomery. 


The bill was filed by Benjamin Lathrop, and Benjamin Mock, 
jr., and charges, that the defendant, Clapp, had a real or pretend- 
ed claim on one Haynes, for $12,800. That Clapp represented 
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to Lathrop, that Haynes was the owner of ten thousand shares 
of stock in the Bank of Rome, in Georgia, on which thirty-five 
dollars per share had been paid, and proposed to Lathrop, to’ as- 
sume the debt due by Haynes to-him, and that Haynes should as- 
sign one half of his interest in the stock to him. ‘That Clapp pro- 
posed to take in payment of the debt of Haynes, drafts of Haynes 
on Lathrop, indorsed by Mock, upon the house of Cummings & 
Spyker, in Montgomery. That Haynes confirmed the. state- 
ments of Clapp, and represented himself to be wealthy, and pro- 
duced papers tending to prove that he was the owner of a large 
number of shares in the Bank. That confiding in these repre- 
sentations, the bills were drawn, and handed to Clapp, bearing 
date the 10th May, 1840. That in consideration of these bills, 
an agreement was entered into between Lathrop and Haynes, as 
follows : 
« Rome, Georgia, April 12, 1840. 

Articles of agreement between B, G. Lathrop, of the one part, 
and C. Haynes of the other part. The said Lathrop & Haynes 
have this day agreed to combine their interest, which they now 
have in the Western Bank of Georgia, also to share equally in the 
stock which either party may hereafter purchase, provided that 
the said Lathrop, pays to the said J. W. Clapp, twelve thousand 
eight hundred dollars, half of which is to be paid back to the said 
Lathrop, in one hundred and twenty days from this date, and the 
said Lathrop & Haynes do further agree, to join their interests in 
said bank with R. A. Greene, and Wm. Smith, provided the 
said Greene and Smith agree to the same. 

B. G. Laturop, 
C. Haynes.” 

Indorsed— 

« Ninety-nine shares has been transferred to B. G. Lathrop, in 
pursuance of the above, upon which thirty-five per cent. has been 
paid, less five per cent. off, making $3,291 75. The memoran- 
dum below, of the within, is not intended to affect the within 
agreement. C. Haynes.” 

That judgments have been obtained upon the said bills of ex- 
change, against Mock, the indorser. Thatssince the judgments, 
Lathrop has travelled into Georgia, and ascertained from one 
Green, the President of the Bank, that Haynes was a swindler, 
that he never owned any stock in the Bank, having never paid 
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any thing upon it; that no defence was made to the actions at 
law, because it was believed the stock was a sufficient security 
for the debt, &c. 

* An injunction was granted. 

An amended bill was filed, in which it is aliedged, that the 
éomplainants had agreed to purchase stock in the Bank at Rome, 
for which purpose, and no other, the bills of exchange were 
drawn, and indorsed. That at the time an engagement in writ- 
ing was entered into between complainants, as follows : 

«“ Alabama, Montgomery county. 

Know all men by these presents; that I, Benjamin Mock, have 
this day indorsed three bills of exchange, (describing them.) The 
above described bills, are to be used in purchaing Rome Bank 
stock, and for no other purpose. The said stock, purchased with 
said bills, to be equally divided between the said Mock, and B. 
G. Lathrop, and all benefits arising from the same, either directly 
or indirectly, is to be shared equally, by the above mentioned par- 
ties’; and each one is to pay an equal share of the above named 
bills. Given under our hands and seals, this 12th day of May, 
1840. B. Mock, Jr. 

B. G. Laturop.” 

That both Haynes and Clapp knew of this agreement, previ- 
ous to the transfer of the bills of exchange, and that tle bills of 
exchange had been executgd for the purpose stated in the agree- 
ment. That Clapp knew, that Haynes had no stock in the 
bank. That Mock was a stranger, and had never been at Rome 
until since the judgment; when he ascertained that Haynes never 
owned any stock in the Bank, &c. 

The defendant, Clapp, by his answer, positively denies all the 
material allegations of the bill, and states the facts of the case to 
be, that Haynes was the partner of one Bronough, in some 
Slaves ; that Bronough died, and Clapp was sent from Virginia, to 
settle the affairs of the firm with Haynes. ‘That Haynes was in- 
debted in the sum for which the bills were drawn, including some 
individual accounts against Haynes, in his hands for collection. 
That Haynes promised to pay him at Rome, in Georgia, where 
he professed to have funds. That Haynes failed to do so, and 
he threatened to sue him, and attach the stock which he under- 
stood he owned in the Bank at that place. That Haynes endea- 
vored to prevail on him, to take Lathrop for the debt. That La- 
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throp promised to pay the debt in Montgomery, from what in- 
ducement Clapp did not know. That Lathrop failed to pay in 
Montgomery, alledging that he could not raise the money, but 
promised to pay in Mobile. That he went to Mobile, where 
Lathrop again failed to pay the money,.and proposed to give 
bills of exchange, which Clapp refused to take. That upon his 
arrival again in Montgomery, he agreed to take bills of exchange 
for the debt, if Lathrop would procure a responsible indorser. 
That he proposed the complainant Mock, and Clapp having 
made inquiries, agreed to take him; and Lathrop set out, as he 
said, to obtain his indorsement. About a week afterwards he 
met with Lathrop, near Jacksonville, who informed him that. he 
had the bills, indorsed by Mock, and a transfer of the stock of 
the Bank from Haynes, which he exhibited, and proposed to re- 
turn to Rome, to make an examination of the Bank, to see if 
Haynes had not deceived him. That he accordingly went to 
the Bank, and assisted by one of the clerks, examined the books 
of the Bank, as to Haynes’ interest, expressed. himself satisfied 
with the result, and filled up, and handed the bills to him, Clapp. 
He denies any knowledge, that the instrument executed between 
Mock and Lathrop, was made, but supposed, that he was an ac- 
commodation indorser. Denies that he made any representa- 
tions to Lathrop as to Haynes’ being the owner of stock in the 
Bank, or that he induced, or persuaded him, to become bound. for 
the debts. That understanding that Haynes had some interest 
in the Bank, he was about to commence a suit to subject it to 
the payment of the debt, when he was prevented by Lathrop in 
the mode above described. He denies all fraud, &c. 

Haynes also answered the bill, but his answer need not be in- 
serted, as it has no influence on the case. 

To prevent a continuance of the cause, the defendant admitted 
that Lathrop would prove, that the bills of exchange were deliv- 
ered to him, to be used in the purchase of bank stock, for the 
benefit of Mock and himself; and that Clapp knew these facts, 
when he received the bills in payment of the debt of Haynes, &c. 
Allexceptions were reserved to the competency of Lathrop asa 
witness. It was also admitted that Lathrop had been declared a 
bankrupt, since this suit was commenced. 

Much other testimony was taken, for which see the opinion 
of the Court. 
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The Chancellor considering, that it appeared sufficiently, that 
the bills of exchange were created for a specific purpose, the 
purchase of stock, and that Clapp knew the fact, he was charge- 
able as being accessory to a breach of trust, and could: not re- 
cover on the bills; and accordingly he decreed a perpetual in- 
junction to the judgments recovered at law upon them. 

This decree is now assigned as error. 


Hopkins and Exmorg, for plaintiff in error. The answer con- 
tains a full denial of all the equity of the bill, and there is no proof 
but that of Lathrop, who is incompetent because of interest, and 
because he is a complainant on the record. [2 Ala. Rep. 100; 
4 id. 285; 6 id. 97, 488, 442; Gressly Ev. 242; 1 Smith Ch, 
P. 343; 2 Mad. 415; 1 Vernon, 230; Greenleaf Ev. 405.] 

They further contended, that the case made by the complain- 
ant, in his bill, and amended bill, was incongruous, and inconsis- 
tent. That the answer was fully supported by the proof, where 
it was not responsive to the bill. Lastly, that Chancery had no 
jurisdiction, as the defence was purely legal, and no sufficient 
reason shown for not making defence atlaw. [5 Porter, 547; 6 
id. 24: 7 id. 549; 2 Ala. Rep. 21.] 


Tuos. WituiaMs and Peck, contra, contended, that there was 
testimony sufficient to fasten on Clapp, a knowledge of the pur- 
pose for which the bills were made, and he was therefore acces- 
sory to a breach of trust. That it was impossible not to see, that 
Lathrop, and Mock, had been the prey of the artifices of Clapp 
and Haynes, as it was perfectly clear, that Haynes never owned 
any stock inthe Bank, and Clapp knew the fact, or at least knew 
enough to put him on inquiry. [5 Wend. 566.] 

As to the jurisdiction of the Court, they contended, that the 
Court of Chancery had concurrent jurisdiction with the Court of 
law, in cases of fraud, such as the present. 


ORMOND, J.—We shall abstain from the consideration of the 
question, whether Chancery had jurisdiction of this case, from the 
omission of complainants to make defence at law, or to account 
satisfactorily for the omission, because, in our opinion, upon the 
merits, the case is with the plaintiff in error. 

The supposed equity of the bill is, that the bills of exchange, 
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upon which the plaintiff in error recovered a judgment at law, 
were indorsed by Mock, upon an agreement. with Lathrop, that 
they should only be employed in the purchase of stock, in the 
Bank of Rome, Georgia, in which Mock and Lathrop were to be 
equally interested, and to be paid by them in equal proportions, 
That with a knowledge of this agreement, between Mock and La- 
throp, Clapp received the bills of exchange from the latter, in 
payment of a debt due by one Haynes, to him, Clapp; Haynes 
having induced Lathrop to believe, that he was the owner of a 
large amount of stock in the Bank, when, in truth, he did not own 
any. 

It appears very clear, from the proof, that Haynes had an in- 
terest in,.or control over, a large amount of the stock of the Bank, 
and that Lathrop had been at Rome, the place where the Bank 
was located, endeavoring to obtain some of the stock ofthe Bank 
before Clapp had visited Rome, or had any connection, or inter- 
view with Lathrop. 

Clapp was the agent of an estate, having a large claim against 
Haynes, and went to Rome with the design of getting payment 
of the debt, and was there informed by Haynes, that he had made 
a contract with Lathrop, for a sale of his interest in the stock of 
the Bank, for the purpose of- paying the debt, which Lathrop 
was to pay in Mobile. This appears from the answer of 
Clapp, corroborated by the deposition of Haynes. It is also cor- 
roborated by the bill itself. In the first bill which was filed, an 
exhibit is made, by which it appears, that on the 12th of April, 
1840, which was about a month before the execution of the bills of 
exchange, Lathrop made a contract with Haynes, for an equal 
share of his interest in the stock of the Bank at Rome, for $12,800, 
half of which Haynes was to pay back to Lathrop, in one hun- 
dred and twenty days. This contract, Haynes, in his deposition, 
says, was made for the express purpose of obtaining money to 
pay the debt toClapp. He also states, as does Clapp in his an- 
swer, that Lathrop failed to obtain the money in Mobile, accord- 
ing to his expectation, and proposed to give Clapp bills of ex- 
change. It also appears, by the evidence of Pullum, that Lathrop 
was in Mobile about this time, endeavoring to raise the credit of 
the Bank. It is therefore very clear, we think, that the allega- 
tion of the bill, that Clapp induced Lathrop to become the pur- 
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chaser of the stock from Haynes, with a knowledge that the lat- 
‘ ter did not own any stock in the Bank, is without foundation. 

Tt has already been stated, that Lathrop was at Rome, endea- 
voring to obtain stock in the Bank, and anxious, as the witness, 
Pullum says, to have an interest in it, before Clapp, who was a 
stranger in the country, had been at Rome, to obtain payment 
from Haynes. It also appears that Haynes, whether the owner 
or not, had the control of a large amount of the stock of the Bank, 
which, though standing in the name of other persons,he had pow- 
ers of attorney to sell and transfer. He swears to the fact, posi- 
tively, himself, and it appears from his testimony, and that of 
others, that he subsequently caused to be transferred, on the 
books of the Bank, to Lathrop, five hundred and eighty-seven 
shares, on which thirty-three dollars had been paid on each 
share. 

There is not a particle of proofin the cause, that Clapp induc- 
ed Lathrop to make his purchase of the stock of Haynes. He 
positively denies it in his answer, and is corroborated by Haynes, 
who says he proposed it to Lathrop himself; and from the testi- 
mony of Pullum, a clerk in the Bank, it appears, that the bills were 
not delivered to Clapp, until Lathrop, by an examination of the 
books of the Bank, and by obtaining information from the officers 
of the Bank, had become satisfied of the extent, and value, of the 
interest of Haynes in the Bank. 

The equity set up in the amended bill, is, that Clapp knew of 

@ the agreement, between Mock and Lathrop, and of the condition 
upon which the latter indorsed the bills ; that they were only to 
be used in the purchase of the stock of the Bank. This is posi- 
tively denied by Clapp, who states, that after Lathrop had failed 
to obtain the money in Mobile, to pay him, as he had agreed with 
Haynes, on the 12th April, 1840, to do, he, Lathrop, proposed to 
pay in bills of exchange, which Clapp agreed to take, if a respon- 
sible indorser was procured. That upon Mock being proposed, 

“he made inquiry,and agreed to take him; whereupon Lathrop 
went to obtain it. That he never saw:Mock, and always suppos- 

ed he was a mere accommodation indorser. This denial of 
knowledge of the true character of the indorsement of Mock, is 
supposed to be contradicted by the testimony of Haynes, but it 
does not appear to us, that there is any contradiction between the 
answer of Clapp, and the testimony of Haynes. Haynes was re- 
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quired to answer, whether Clapp knew, before he obtained the 
bills, the purposes for which they were made. In answer to this, 
he says, that Clapp, “did know that the bills were executed for, 
and in consideration of purchasing stock, in the Western Bank 
of Georgia.” Now, this, by no fair interpretation, means, that 
Clapp knew, that Mock was to have any interest in the stock. 
Clapp himself, distinctly admits in his answer, that he knew, that 
Lathrop was purchasing stock from Haynes with the bills, at the 
same time that he expressly denies, knowing any thing of Mock’s 
interest in the transaction, or the character of his indorsement. 
It appears from a previous deposition of Haynes, that he did not 
know, that Mock had any interest in the stock. He says, he be- 
came the drawer of the bills, at the request of Lathrop, and_ that 
Lathrop did not inform him, that Mock had any interest. He is 
therefore, in the answer above quoted, speaking of the bills, and 
not of the indorsement on the bills. Nor indeed, was the ques- 
tion calculated to elicit any other answer. If it had been intend- 
ed to inquire of the witness, as to Clapp’s knowledge of the con- 
tract between Mock and Lathrop, by which the former became 
indorser on the bills,it should not have been framed in this ambigu- 
ous manner, but the attention of the witness should have been di- 
rectly pointed to it. We cannot understand by his answer, that 
he intended to affirm Clapp’s knowledge of a fact, of which he, a 
party to the bill, wasignorant. The plain, and evident meaning 
of the witness is, that Clapp must have known, that the bills were 
for the purchase of stock, because, as he says in his answer, Clapp 
had by letter informed him, that Lathrop had*failed to pay the 
money in Mobile, as he had agreed to do, and had promised to pay 
in bills of exchange. Thisis a corroboration of the answer, ra- 
ther than proof to the contrary. 

The answer, expressly denying all the material allegations of 
the bill, and there being no proof in contradiction of the answer, 
but the evidence which it was admitted Lathrop would give, if 
competent to testify, it is unnecessary to consider, whether he, a 
complainant in the bill, could be examined as a witness for his 
co-complainant, with, or without an order from the Chancellor ; 
the rule being clearly established, that the answer of a defendant 
responsive to the bill, of facts within his own knowledge, cannot 
be overthrown by the testimony of one witness, unless it be aided 
by other corroborating circumstances. None such exist in the 
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case. The answer is clear, explicit, and probable. On the other 

, the case made by the bill originally, and that set up in the 
amended bill, are essentially dissimilar, if not incongruous. The 
equity set up in the first bill, is, thatClapp and Haynes fraudulently 
induced Lathrop to believe, that Haynes was the owner of stock 
in the Bank, and thus induced the latter to become the purchaser 
of stock, which had no existence—whilst in the second, it is the 
knowledge of Clapp, of the agreement between Mock and Lathrop, 
by which the former agreed to indorse the bills of exchange, in 
the purchase of stock. There is nothing then, to relieve the case 
from the operation of the rule. 

It appears to haye been supposed, that if Haynes was not the 
owner of stock in the Bank, the bills of exchange would be inva- 
lid, in the hands of Clapp. This is certainly incorrect,unless Clapp 
could be implicated in the fraud of Haynes, which has been shown 
not to be the case. Clapp, as it appears, was a stranger in the 
country, endeavoring to collect a debt from Haynes, who, wheth- 
er the owner of Bank stock, or not, was certainly in possession of 
large means, and wielding a large amount of money—Lathrop, 
by his own act, in procuring the bills to be drawn, induced Clapp 
to relinquish the pursuit of Haynes, to take the bills in payment 
of the debt, and to discharge him from the debt; and it would be 
extreme injustice,to visit upon Clapp, the consequence of the im- 
prudence of Lathrop, or the fraud of Haynes, if fraud there was, 
Nor can Mock be in any better condition, than Lathrop. He 
entrusted the latter with his name, and if an improper use has been 
made of it, the consequence cannot be visited upon one ignorant 
of the facts. : 

It is, however, by no means certain, that Haynes was not able 
to comply with his contract with Lathrop. Whether he had stock 
in his own naine or not, it is very clear he had the control of a 
largeamount, He swears that he had the control of more than 
two thousand shares, more than half of which belonged to himself, 
and upon which thirty-three per cent. had been paid: and it is cer- 
tain, that subsequent to his contract with Lathrop, he did cause 
to be transferred to him, five hundred and eighty-seven shares. 
Upon-this stock, a certificate issued to Lathrop, to be delivered to 
him, on his paying $10,000 in cash, and executing his note for 
$9,000 more, and upon his failure to comply, the stock became 
forfeited to the company. ; 
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Weare not informed, why this forfeiture was permitted to take 
place, nor what the value of the stock was in its then condition. 
If one-third part had been-paid on it, as appears to be the in 
ference from Haynes’ testimony, it was still of value sufficient, 
supposing the stock to be at par, to satisfy the bills of exchange, 

If, however, Lathrop was the dupe of Haynes, as perhaps may 
be inferred from Pullum’s testimony, where he says, that “Haynes 
had control of a sufficient interest in said Bank at that time, (the 
time of the transfer of the stock,) ter have secured Lathrop, if he 
had not wished to put him off upon the Bank, and thereby secure 
to himself, the interest held by him, which interest he afterwards 
forfeited, by becoming indebted to the Bank,” it would only shew 
the ability of Haynes to comply with his engagements to Lathrop, 
when it was made, and that by a subsequent fraudulent contriv- 
ance, he overreached him. On what principle of equity, could 
this be visited upon Clapp, who was neither a party to the con- 
tract, or a participant in the fraud. 

From every view, which we have been able to take of this 
case, the Chancellor erred in the decree made by him, enjoining the 
collection of the judgments, upon the bills of exchange ; his decree 
must therefore be reversed, and a decree be here rendered, dis- 
missing the bill 











KIRKSEY v. KIRKSEY. 


1. A brother-in-law, wrote to the widow of his brother, living sixty miles dis- 
tant, that if she would come and see him, he would let her have a place to raise 
her family. Shortly after, she broke up and removed to the residence of 
her brother-in-law, wlio for two years furnished her with a comfortable res- 
idence, and then required her to give it up: Held, that the promise was a 
mere grauity, and that an action would not lie for a violation of it. 


Ertor to the Circuit Court of Talladega. j 
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‘Assumrsir by the defendant, against the plaintiff in error. The 
question is presented in this Court, upon a case agreed, which 
shows the following facts : 

The plaintiff was the wife of defendant’s brother, but had for 
some time been a widow, and had several children. In 1840, 
the plaintiff resided on public land, under a contract of lease, she 
had held over, and was comfortably settled, and would have at- 
tempted to secure the land she lived on. The defendant resided 
in Talladega county, some sixty, or seventy miles off. On the 
10th October, 1840, he wrote to her the following letter: 

«Dear sister Antillico—Much to my mortification, I heard, 
that brother Henry was dead, and one of his children. I know 
that your situation is one of grief, and difficulty. You had a 
bad chance before, but a great deal worse now. I should like 
to come and see you, but cannot with convenience at present. * 
. * I donot know whether you havea preference on the 
place @jpu live on, ornot. If youhad,I would advise you to ob- 
tain your preference, and sell the land and quit the country, as I 
understand it is very unhealthy, and I know society is very bad. 
If you will come down and see me, I will let you have a place to 
raise your family, and I have more open land than I can tend ; 
and onthe account of your situation, and that of your family, I 
feel like I want you and the children to do well.” 

Within a month or two after the receipt of this letter,the plain- 
tiff abandoned her possession, without disposing of it, and remov- 
ed with her family, to the residence of the defendant, who put her 
in comfortable houses, and gave her land to cultivate for two 
years, at the end of which time he notified her to remove, and 
put her in a house, not comfortable, in the woods, which he after- 
wards required her to leave. - 

A verdict being found for the plaintiff, for two hundred dollars, 
the above facts were agreed, and if they will sustain the action, 
the judgment is to be affirmed, otherwise it is to be reversed. 
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ORMOND, J.—The inclination of my mind, is, that the loss 
and inconvenience, which the plaintiff sustained in breaking up, 
and moving to the defendant’s, a distance of sixty miles, is a suffi- 
cient consideration to support the promise, to furnish her with a 
house, and land to cultivate, until she could raise her family. My 
brothers, however think, that the promise on the part of the de- 
fendant, was a mere gratuity, and that an action will not lie for 
its breach. The judgment of the Court below must therefore be 
reversed, pursuant to the agreement of the parties. 





